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ANNO PRIMO & SECUNDO 

GULIELMI IV. REGIS 



CAP. XLIII. 

An Act for amending and making mare effectwsl the Laws concern- 
ing Turnpike Roads in Scotland.— [^\^t\i October 1831.] 

Note. — The words " And be it enacted." are left out at the 
commencement of each Section. 

T^HEREAS an Act was passed in the fourth year of the reign 
^^ of his late Majesty King George the Fourth, entituled, ^^ 

An Act for Begulating Turnpike Roads in that part of Great 
Britain called Scotland : And whereas experience has shown that 
the said act may be amended in various particnlars : And whereas 
it is expedient that farther regulations should be made, and that 
all the public general acts of Parliament concerning turnpike roads 
in Scotland should be consolidated in one act ; be it therefore en- T«n Acts re- 
acted, by the King's most excellent Majesty, by and with the m they rVuta 
advice and consent of the Lords Spiritual and Temporal, androad/"^ 
Commons, in this present Parliament assembled, and by the au- 
thority of the same, That (1) the said recited act; as also (2) an 
act passed in the Parliament of Scotland in the year of our Lord 
one thousand six hundred and sixty-one, entituled, Act for plants ' '* ° 
111^ and inclosing of Grounds ; and (8) an act passed in the Par- 
liament of Scotland in the year of our Lord one thousand six 
hundred and sixty -nine, entituled, An Act for repairing Highways i^^^ e. is. 
and Bridges ; and (4) an act passed in the Parliament of Scot- 
land in the year of our Lord one thousand six hundred and seventy, 
A entituled, 
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1670, C.9. entituled, Act concerning Highways ; and (5) an act passed in the 
Parliament of Scotland in the year of our Lord one thousand six 
hundred and eighty-five, entituled, Act in favours of Planters and 
Inclosers of Grounds ; and (6) an act passed in the Parliament of 
Scotland in the year of our Lord one thousand six hundred and 
1686, e. 8. eighty si x, entituled, Additional Act anent Highways and Bridges ; 
and (7) an act passed in the fifth year of the reign of his Majesty 
King George the First, entituled, An Act for amending and making 
more effectual the Laws for repairing the Highways^ Bridges^ and 
Ferries in that part of Great Britain called Scotland ; and (8) an 
act passed in the eleventh year of the reign of his Majesty King* 
George the Third, entituled, An Act for Widening the Highways 
' m that part of GvesLt Britain called Scotland; and (9) an act passed 
in the twelfth year of the reign of his Majesty King George the 
la 0.3.C.45. Third, entituled, An Act for the regulation of Carters^ Carriages^ 
and Loaded Horses, and for removing Obstructions and Nuisances 
vpon the Streets and Highways ^ within that part of Great Britain 
called Scotland; and (10) an act passed in the thirty- third year of 
the reign of his Majesty King George the Third, entituled, An 
' Act for repealing the Duties on Coals, Calm^ and Cinders brought 
or carried Coastwise into Scotland ; and for granting otJier Duties 
on Licenses to sell certain Distilled Spirituous Liquors in lieu there- 
of ; in so far as they relate to turnpike roads and keepers of toll- 
bars, shall be, and the same are hereby repealed : Provided always 
that the said recited acts, notwithstanding hereof, shall remain in 
force as heretofore as to all other roads not being turnpike, and 
as to all other matters to which they may relate. 
Extendjn ^ ^' ^"^ whereas it is of great importance that one uniform 

lociract? j'o" system should be adhered to in the laws for regulating the manage- 
making and ^eut and maintenance of turnpike roads throughout Scotland, he 
Jolds'in* Jt therefore enacted. That from and after the passing of this act, 
Scotland. ^]j jjjg enactments!, provisions, matters, and things in this act con- 
tained, shall extend (1) to all local acts of Parliament now in force, 
and (2) to all acts of Parliament which shall hereafter be passed, 
for making, widening, turning, amending, regulating, repairing, 
or maintaining any turnpike road in Scotland, save and except as 
to such enactments, provisions, matters, and things as shall be 
expressly varied, altered, or repealed, by any such act that shall 
be hereafter passed. 
QuBiiflMfion ^ ' '• '^^^^ ^^® qualifications of trustees for carrying into execu- 
of iru«tee«. ^j^^j^ ^^^ powcrs and provisions of this act, and of every local turn- 
pike act now in force, or which shall hereafter be in force in Scot- 
land, 
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land, shall be such as are or shall be enacted and contained in each 
such local turnpike act respectively : Provided alivays that no per- J[jj"'\*'" /,!*,. 
son shall hereafter, at any time, act as a trustee in the execution of »•*>"« o*'^. 
any act of Parliament for making, repairing, or maintaining any 
turnpike road, unless he shall, before so acting, when so required 
by any trustee then present, take and subscribe the oath or affir- 
mation following, before any two or more of the trustees appointed 
or to be appointed by or in pursuance of such act, who are hereby 
authorised and empowered to administer the same in the words or 
to the effect following : (that is to say), 

< T do swear, [or, being of the people called see*^Aboii- 

* ^ Quakers, do solemnly affirm,] That I truly and ^wwa /^/c J'°".,f^'^'^^^^^^^^^ 
« am, [^here insert the Qualijication required by the Actj as the case **'*• 

* may fie] So help me GOD/ 

[_0r^ being a Quaker , omit tJie words, * So help me GOD.'] 

IV. That no person appointed a trustee by any act for making, t^'a"^ tTh "re' 
repairing, or maintaining any turnpike road, shall be capable of '"^«^«'^^**- 
acting as such in the execution of any such act whilst (I) he holds 
any place, or employment of profit under any such act or this act, 
or (2) who shall be a tacksman of the tolls on any turnpike road, 
or of any part thereof; and if any person, (1) not being-qualified j^'^^'J'bJj^n'g 
as aforesaid, or (2) being disqualified by any of the said causes, ov^^^^lf^^.^^^ 
(3) not taking and subscribing, when so required, the oath or af- 
firmation hereinbefore mentioned, shall nevertheless presume to 
act as a trustee in the execution of any such act, every such person 
shall, for every such offence, forfeit and pay the sum of twenty 
pounds to any person who shall prosecute for the same, to be re- 
covered, with expenses, by summary action before the Sheriff of 
the shire in which such road is situated, or in the Court of Ses- 
sion ; and the person so prosecuted shall prove that he is qualified «fl*"^-°^^,"*j 
as aforesaid, or otherwise shall pay the said penalty, without any •" pe^on 
other proof or evidence on the part of the prosecutor, than that 
such person had acted as a trustee in the execution of any act for 
making, repairing, or maintaining any turnpike road ; and every 
thing touching the execution of any such act which shall be done 
or performed by such person unqualified or disqualified as afore- 
said, or not taking and subscribing, when so required, the snid 
oath or affirmation, or otherwis^e unauthorized to act, shall become Act or such 
void and null up(»n such person being found liable in the penalty on codtic 
aforesaid, but the same shall be valid and effectual in all other 

cases whatsoever. 

V. That 



Trustees V. That HO trastee appointed under any turnpike act shall be 

juaiicet. disqualified from acting as a Sheriff or Justice of the Peace in the 

execution of any such act, by reason of his being such trustee. 
Lcnderior VI. That (1) uo lender of money upon the credit of the tolls, 

msncjr not /^-kx • *■ 111 rr»v • 

duquaiifl«d. or {j2) assignee of any such lender, nor (3) any person receiving 
interest out of tolls for any such money lent, shall on that account 
be disqualified to act as a trustee, or Sheriff, or Justice of the 
Peace, in the execntion of any sucli act. 
Meetings of VH. That the trustees of any turnpike road, having met under 
authority of any local Act of Parliament, may from time to time 
adjourn, to meet at such place,' and at such time as they shall ap- 
To pay their poiut ; and at all their meetings such trustees shall pay and defray 
expense*. i\iq\p ^^q expenses ; and all their orders and determinations in the 
execution of any such act shall be made, and all powers and autho- 
rities derived therefrom, or hereby vested in them, shall be exer- 
cised, at meetings to be held in pursuance thereof, or of this act 
Majority of (^^c^pt in cases Otherwise particularly provided for,) by the major 
quorun. pgf|. ^f ^y^^ trustees who shall be present, the whole number pre- 
sent not being less than the quorum fixed by the act under which 
such trustees shall be appointed; and that a preses shall, in the 
first place, be appointed at every meeting, who in case of an 
Preset' cast- ®^"*^ number of votes (including the vote of the preses) shall have 
ing Tote. (he casting vote ; and that no order or determination at any meet- 
ing of the said trustees, once made, agreed upon, or entered into, 
»^[r^'t^iio ^^^^' ^^ revoked or altered at any subsequent meeting, unless no- 
tice, tice of the intention to propose such revocation or alteration, shall 
(I) have been given at a previous meeting holden for the same 
road, and ('2) entered in the book of proceedings of such meeting, 
and (3) shall have been transmitted by post to every trustee not 
present at such previous meeting, who shall have been present at 
the meeting where such order or determination was made ; and 
(4) such notice shall also be published by two several advertise- 
tice. ' ments in some newspaper usually circulated in the shire in which 
such road, or the principal part thereof, is situated, ten days at 
least previous to such subsequent meeting, or by affixing the same 
for two consecutive Sundays, on the church-doors of the parish or 
parishes within which such road is situated, and on all the toll- 
bars then erected upon such road, fourteen days at least before 
such meeting. 
Two trustees VlII. That it shall be lawful for any two trustees of a turn- 

nay call 

neetings. pike road, at any time to call, or to require their clerk to call, a 
meeting of the trustees of such road: Provided always, that no- 
tice 



tice of suuh meeting, and of the purpose thereof, shall b(^ published Nwttre. 
hy two advertisements, or by affixing the same as aforesaid. — 
(Section VII.; 

IX. That the trustees^ acting under any turnpike act, *^^^^ Ji"*JJJJ,e 
have power, at any general meeting, (1) to divide the roads com- J^jjjjjn*"^^^ 
prised in such act into districts, (2) to name committees of their »*™J^®™- 
number for the more immediate direction and management ofj^*]^^^^^* 
such roads, or particular parts thereof, and (d) to give such com- 
mittees (whereof three to be a quorum) such instructions and such 
powers as they shall from time to time think fit and expedient ; po^^rs. 
and the regulations herein above enacted relative to the meetings, 
adjournments, majorities, f>rders, determinations, powers, and 
authorities of trustees, shall iu like manner apply to and affect all 

such committees. 

X. That it shall be lawful for the trustees, acting under any Trutt«ef to 
turnpike act, to appoint clerks, collectors, treasurers, superintend- oS£u. 
ents, surveyors, and other officers, with reasonable salaries or al- 
lowances for their trouble. 

XI. That the trustees of every turnpike road shall (unless Trtararer t« 
where all the monies collected on any such road shall be lodged SJieMmo-^* 
in an account to be opened in the name of the trustees thereof with uiMrufn 
the Bank of Scotland, the Royal Bank of Scotland, or the bank ulTki. 

of the British Linen Company of Scotland, or any of the branches 
of the said banks,) take sufficient security from every treasurer to 
be appointed by them for the purposes of any Act of Parliament, 
for making, repairing, or maintaining any turnpike road, for the 
due and faithful execution of his office, before such treasurer shall 
enter on his office ; and if they shall so think proper, shall also 
take such security from any other officer to be appointed under, security 
or by virtue of this or such other act, and shall limit the sum be* offlMrt. *' 
yond which he shall not retain any money belonging to the trus- 
tees. 

XI I. That in all cases where monies collected on any turnpike curk not to 
road shall, by authority of the trustees of such road, have been any pwaitj 
lodged in any bank or banking company in Scotland, the clerk ofcTork^an?** 
such trustees shall not be liable in any penalty, as acting in the monies are 
joint capacity of clerk and treasurer, imposed by any existing act,baDtc! and 
who may receive and pay over to such bank or banking company, tpecui au- 
monies so collected, or who may thereafter draw out and apply the 
same to the purposes of the trust ; Provided always, that such 
clerk shall have been specially authorized by the said trustees so 
to do. 

XIII. That 
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oncers not XIII. That no perHon acting in, or holding any official situa- 
c«rned in aoy tion (1) as clork and treasurer, (2) revenue collector, (3) super- 
intendent, or (4) surveyor of any turnpike road, shall, directly or 
indirectly, have, or hold any share or interest in any contract to be 
Panaitj entered into by the trustees of such road, under the penalty of one 
hundred pounds, to be levied and applied as the other penalties 
hereby imposed, are directed to be levied and applied ; and it shall 
Cootractnuu be in the option of the said trustees, and competent to them, to 
of triMtMflf" render such contract null and void. 

XIV. That all orders and proceedings of the trustees of 

preceedfogs every turnpike road, together with the names of the trustees pre- 

inabookT s^ut at every meeting, shall be entered in a book to be kept by 

the clerk to the said trustees for that purpose, and be signed by 

the preses of the meeting, at which such orders or proceedings 

shall be from time to time made or had ; and that such books shall 

Open for in- ^ Opened at all seasonable times to the inspection of any of the 

trustoM.^' trustees, without fee or reward; and such books, or extracts 

thereof, signed by the clerk, shall bear faith, and be received in 

p^oi^i^f ,2. evidence in all courts of justice, committees of Parliament, and 

^^'ill'^^.*^^' elsewhere, in the same manner as extracts of proceedings of courts 

dence. ^£ j^^^ |q Scotland, without any proof of their being such books 

or extracts. * 

Book! of ac- ^y* That the trustees of every turnpike road shall direct a 

kept.Vnd'To ^ook to be provided and kept by their clerk or treasurer for the 

the°ii»p«e. ^^^^ being, in which book such clerk or treasurer shall enter true 

t«o«.eredi!' ^^^ regular accounts of all sums of money received and ex- 

other*?** pended on account of the road for which he shall act, and of the 

several articles, mattersi;, and things, for which such sums of money 

shall have been disbursed, and which book shall at all seasonable 

times be open to the inspection of (1) any of the said trustees, or 

* of (2) any creditor on the tolls collected and taken on the road to 

which such book relates, or (3) of any person who shall have paid 

any of the tolls authorized to be taken on such road ; and any such 

May take CO- ^i""^^^^' creditor, or other person may take copies of the said book, 

P'**' or any part thereof, without paying any thing for the same ; but 

every such person, not being a trustee or creditor^ shall pay one 

shilling to the clerk or treasurer for each such inspection ; and the 

said book shall be produced by the said clerk or treasurer at all 

meetings of the said trustees ; and in case any clerk or treasurer 

Clerk refbt. ^^^^^ (0 "^^ permit, or (2) shall refuse to permit, any such trus- 

tionl'&erte ^^^> Creditor, or other person, to inspect any such book, or to take 

forfeit £5. g^^y^ copies as aforesaid, or (4) in case such clerk or treasurer shall 

refuse 



refuse or neglect to produce such book at any meeting of the said 
trustees, such clerk or treasurer shall forfeit and pay any sum not 
exceeding five pounds, to any such trustee, creditor, or other 
person who shall prosecute for the same, with the expenses of pro- 
cess or proceedings. 

XVI. That the trustees of every turnpike road may pursue and may'ptTnue 
be pursued in all actions or processes in the name of their clerk or tued lo'thV 
treasurer for the time being ; and that no actiou or process brought, uVrk, ftc.* ' 
or commenced by or against any trustees of any turnpike road, by 

virtue of this or any other Act of Parliament, in the name of 

their clerk or treasurer, shall cease by the death or removal ofin>^nc«... 

, . *••• not fan. 

such clerk or treasurer, or by the act of such clerk or treasurer, 

without the consent of the said trustees, but that the clerk or 

treasurer fur the time to the said trustees shall always be deemed 

to be the pursuer or defender (as the case may be) in every such 

action or process : Provided always, that all expenses of process, BzptniM. 

or proceedings so incurred by such clerk or treasurer, shall be 

reimbursed and paid out of the trust-funds of the turnpike road 

for which he shall act. 

XVII. That all such officers as shall be appointed by the trus* ofBMrsto 
tees of any turnpike road shall, as often as required by the trus- 
tees (1 ) render and give to them, or to such person as they shall 

for that purpose appoint, a true, exact, and perfect account in 
writing under their respective hands, with the proper vouchers, 
of all monies which they shall respectively to the time of rendering 
such accounts have received, paid, and disbursed by virtue of this 
or any turnpike act, or for or on account or by reason of their re- 
spective offices ; and (2) in case any money so received by any 
such officer shall remain in his hands, the same shall be paid to 
the trustees, or to such person as they shall in writing under their 
hands authorize and empower to receive the same; and if any i 

such officer shall (1) refuse or wilfully neglect to render and givep,^^^,„„ 
such account, or (2) to produce and deliver up such vouchers, or mucmlduct- 
(3) shall, for the space of fourteen days after being thereunto re- ilueBf"' 
quired by the said trustees, so refuse or neglect to render and 
give up to them, or to such person as they shall direct or appoint, 
all books, papers, writings, tools, matters, and things in his hands, 
custody, or power, belonging or relating to the road for which he 
shall act, then it shall be lawful for the Sheriff or Justices of the 
Peace in quarter sessions assembledfor the shire where the officer so 
refusing or neglecting shall be or reside, upon complaint made by 
or on behalf of the said trustees, to hear and determine such com- 
plaint 
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Mn'SIn^'aSd pJ**"^^ '" * Summary way, and to cause such money as shall appear 
*''^' to he due and unpaid to be levied by poinding and sale of the goods 

aud effects of such officer, rendering to him the surplus (if any) 
of the money remaining due, after deducting the expenses of such 
poinding and sale ; and if sufficient goods and effects cannot be 
found, or if it shall appear to any such Sheriff or Justices assem- 
bled as aforesaid that any such ufficer shall have wilfully refused 
to give such account, or to deliver up all or any books, papers, 
writings, tools, matters, and things, in his custody or power, relat- 
ing to the execution of his office, such Sheriff or Justices shall 
impriioD- commit him to the house of correction or common jail of the shire 
flender'*'' where such offender shall be or reside, there to remain until he 
shall make and give a true and perfect account, and verify the 
same in manner aforesaid, and shall produce and deliver up the 
vouchers relating thereto, and shall have paid the money (if any) 
remaining in his hands as aforesaid according to the direction of 
the trustees, or shall have compounded with the said trustees for 
such money, and paid such composition according to their direc- 
tion, which composition all trustees are hereby empowered to 
make and receive, or until he shall deliver up such books, papers, 
and writings, tools, matters, and things, as aforesaid or have given 
Term of im> satisfaction to the trustees concerning the same ; but no such of- 
not to exceed beer who shall be committed on account of his not having suf- 
ficient goods and effects as aforesaid shall be detained in prison 
by virtue of this act for any longer time than six calendar months. 
Accounts to XVIII. That the trustees of every turnpike road shall and they 
audited. are hereby required, either by themselves or some committee of 
their number, annually to examine the vouchers and audit and 
settle the accounts of the respective clerks and treasurers appointed 
by them, and to examine into the state of the revenues and debts, 
distinguishing bonded from floating debts^ of the several roads for 
Abstract of which they shall act as trustees, and to make up abstracts or such 
accounts, which abstract shall contain a statement of the revenues 
and debts of the trust, and also an account of all bonds given by 
Subscribed the trustees^ and the dates thereof; which said abstracts of accounts 
tiuateef. and Statements shall be signed by not less than three of the trustees. 
Trustee! XIX. That it shall be lawful for the trustees of evfery turnpike 

subscriptioni road to accept subscriptions for such sum of money as may be re- 
any purlieu, quisito for the making or maintaining any particular part of the said 
the roads roads, and fur securing the repayment thereof, with interest, to as- 
fur repay- Sign the tolls authoHzed to be levied on any of the said roads ; and 
they are hereby required to lay out and apply the money so lent 
for that express purpose accordingly. 

XX. That 



:b 



XX. That if any person who has subscribed or shall subscribe Payment or 
towards the making and maintaining the roads by any act intend- to b«eii.^ 
ed to be made and repaired, shall, after forty days notice given by 

any person authorized by the said trustees to receive and recover Forty days* 
the subscription money, neglect or refuse to pay the sum by him 
or her subscribed, to the person so authorized, it shall be lawful for 
such person, and he is hereby required, to pursue for and recover 
the said subscription money in any court competent.in Scotland. 

XXI. That It shall be lawful for the trustees of every turnpike Power to 
road to borrow and take up at interest on the credit of the tolls Der«nd"s^ 
arising on such road any such sum of money as they shall from *'''''*"'* 
time to time respectively think proper, and to assign the tolls on 

such road or any part thereof as a security to any person who 
shall advance such sum of money. 

XXII. And be it enacted. That assignations of toll duties shall Former ai- 
be in the words or to the e£Pect following ; videlicet, signation. 

[Y virtue of an act passed in the year of the 

reign of intituled £here set forth the 

* tith of the act or acts^ we, a quorum of the trustees for executing 

* the said act {_or cufts']* in consideration of the sum of 

< advanced and paid to the treasurer of the said trustees, do here- 

< by grant and assign unto A. B. and his executors and assignees 

< [^here specify the matter assigned^t to be held from this Day 
' of in the year of our Lord 

< until the said sum of with interest 
' after the rate of per centum per anntim, shall 

< be paid and discharged.' 

And the expenses of such assignations shall be paid out of the toll 
duties, and copies thereof shall be entered by the clerk to the trus- 
tees in their book of orders and proceedings ; and it shall be law- 
ful for all persons respectively to whom any assignation of tollseneebyin- 
shall be made as aforesaid, or shall have been made before the 
passing of this act, or who shall be from time to time entitled to 
the money thereby secured, to transfer, by indorsation on such 
assignation, his^ her, or their right and interest in and to such as- 
signation of tolls, and the principal money and interest thereby 
secured, to any other person whomsoever ; which indorsation shall 
be in the words or to the e£Pect following ; videlicet, 

* T A. B. do hereby transfer all my right to the within-written 

' assignation of thereby secured to 

' and his [or iity] heirs and assignees.' 

B And 
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H«tieeto And SDch assignation, with notice to the clerk of the said trastees, 
and entry thereof in their books of proceedings, shall be eqniral- 
ent to and have all the effects of an intimated assignation, as afford- 
ing a preference ; and every indorsee may in like manner indorse 
the same, and such indorsation, with notice thereof entered as 
aforesaid, shall have all the effects of an intimated assignation, and 
so toties quoties ; and all persons to whom any sach assignation or 
indorsation shall be made as aforesaid shall, in proportion to the 
sum of money thereby secured, be creditors on the tolls by such 
act granted in equal degree one with another, or in such order as 
shall be agreed upon and stipulated by the said trustees at the time 
of the advance of their respective shares. 
ma!l*bo7?«w XXIII. That it shall be lawful for the trustees of every tum- 
immfitT!" piko road to borrow • on liferent annuity, and to assign the toll 
duties leviable on the same to the lender of the money, to such 
sums as they shall from time to time think proper ; and it shall be 
lawful for the g^ntee of such annuity to transfer the same by in- 
indoriationf ^orsation as aforesaid, which, with notice to the clerk and entry 
in the books of trustees, shall be equivalent to an intimated assigna- 
tion, as affording a preference ; and that such indorsee shall have 
also power to transfer in like manner such annuity, and so toHes 
quoties during the life of the grantee thereof; and that the person 
claiming the payment of the same shall be at all times bound, if 
PrMfofan- SO required, to produce satisfactory proof of the said grantee hav- 
rnginTiifer' ing been alive up to the date of such claim : Provided always, 
that it shall not be lawful for the trustees to give more than ten 
per centum on any sum of money so to be borrowed by the said 
trustees on annuity, or to grant any such annuity, on any life un- 
der fifty years of age. 
Truiteeanot XXIV. That the Said trustees shall not be held or adjudged to 
ntbie"* ^ have rendered themselves personally liable for the repayment of 
any money borrowed, or interest thereof, by reason of having sign- 
ed any securities in pursuance of any turnpike act, but which se- 
curities shall be held and considered as granted upon the sole credit 
and security of the tolls ; nor shall any trustee or subscriber be 
bJund. "* held personally liable upon any pretext for payment of any sum or 
performance of any obligation for payment or performance of which 
he shall not have bound himself personally as an individual, inde- 
pendent of his office as a trustee under any turnpike act. 
Contracts XXV. That all contracts, agreements, bonds, assignments, and 
neauuVdet securities made or entered into by any person or persons to or 
bJTjJod!" ** with the trustees for executing any act expired or repealed, ac- 
cording 
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cording to the provisions and directions thereofi shall remain in 
fall force and shall be and continne available in all courts of law 
and equity until the same are fully satisfied and performed ; and 
all contracts, agreements, bonds, assignments, and securities duly 
made or entered into by the trustees for executing any such act> 
to or with any person or persons, shall remain in full force and ef- 
fect, and shall be binding on the trustees for executing any act, 
continuing or renewing such act, or constituting a new trust in lieu 
thereof for the same road or roads, and on all other contracting 
parties, and shall be observed and kept according to the terms and 
stipulations and tenor of the same in all respects as if such act had 
not expired or been repealed. 

XX y I. That all books containing the accounts and proceedings Books or ac- 
of the trustees for executing any act expired or repealed, or ex- p^oceedingt 
tracts of the proceedings signed by the clerk, shall and may bein«racttto 
given in evidence in all cases of appeal, and in all prosecutions, pro- 
cesses, and actions whatsoever, in the same manner as if such act 
had not expired or been repealed. 

XX VII. That the clerks, collectors, surveyors, and other offi-ofBeenap- 
cers who have been appointed under and employed in the execu-Ser'anyfo?! 
tion of any act expired or repealed shall continue to exercise their continue ua- 
offices under any other act renewing, re-enacting, or continuing act. 

such act, until they shall be displaced and removed by the trustees, 
or be incapable of executing their offices, and shall be subject to the 
like rules and regulations and pains and penalties in all respects as 
before, in the same manner as if such act had not expired or been 
repealed, 

XXVII I. And whereas maps or plans describing roads intended piamto re- 
to be made or altered and improved, and the lands through which tbecierkof 
such roads will lead, together with books of reference containing and be open 
the names of the owners and occupiers of such lands, are required 

to be deposited with the clerks of the peace of the counties through 
which such roads pass ; be it enacted. That all such maps or plans 
and books of reference shall remain in the custody of the said clerks 
of the peace ; and every person, being an owner or occupier of any 
lands or tenements upon the line of any such road, shall at all sea- 
sonable times have access to the said maps or plans and books of 
reference, and shall be entitled to examine and make extracts from 
or copies of the same, paying to the clerk for such copy or extract cieik's fee. 
from the same after the rate of sixpence for every seventy-two 
words of such copies or extracts. 

XXIX. That 
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Roadimay XXIX. That it sball and may be lawful to and for the trustees 

b6 made oot> m » 

withstaoding of all turnpiko roads to make or alter and improve such roads, into» 

error in tbo 

dMcription throuirh, across, or over the several lands, irrounds or tenements of 

of owner or ° i. i. . 

occupier ; any person or persons, body or bodies politic^ corporate, or colle- 
giate, who is or are or shall be owner or owners of land over, in, 
or through which the same is set out and described in such maps 
or plans, although the name or names of such person or persons 
, may happen to be erroneously set forth or omitted in such books 

if certified by of reference, in case it shall be made to appear to any two or more 

twojuiticei ' rr J 

to^be by mi«. Justices of the Peace for the county in which the question shall 
arise, and be certified by writing under their hands, that such error 
or omission proceeded from mistake, and that such owner or occu- 
pier had received due notice. 

ei. •«. ^ XXX. That it shall be lawful for the Sheriffs within their re- 

Sberiff*. ftc. 

totS^e^M'- ^P^c^>^o shires to take affidavits on oath or affirmation (which oath 
ticet^°'°^' or affirmation such Sheriffs are hereby authorised to administer) 
of the answers that may be given by the proprietors and occupiers 
of lands, on application made to them for their consent to any bill 
for making or repairing any turnpike road ; and every such affidavit 
shall be in the form following, as nearly as the circumstances of 
the case will admit : 

Form of affi. i A JJ9. of makoth oath and saith, \^or being one 

< *^^* qf the people called Quakers, upon his solemn affirmation 

< saith,] That he did apply to 

< and did receive from the several persons whose 

< names are contained in the paper hereto annexed, whom he be- 

< lieves to be the proprietors and occupiers of the lands through 

< which the intended turnpike road is to be carried, the answers set 
* forth in the paper hereunto annexed. 

(Signed) < A. B: 

< Sworn [or solemnly affirmed] before me, as witness my hand, 

< the Day of , in the year •' 

Exempt fvem And no such affidavit as aforesaid shall be subject or liable to any 
andTfeell!^^ Stamp doty now payable by any act, or which shall hereafter be 
imposed, unless specially named and made subject thereto by the 
act imposing the same ; nor shall any fee be charged by any She- 
riff, Sheriff-clerk, or other officer, for administering or attesting 
the above oaths or affirmations. 

XXXL That 
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XXXL That proof of the handwriting of any Sheriff before Proof of 
whom any such affidavit shall be made as aforesaid shall be suffi- of sheriff to 

be deemed 

cient evidence of the signature of such Sheriff before any commit- sufficient. 
tee of either House of Parliament, without any witness being' pro- 
duced who was present at the time when such affidavit was made. 

XXXII. That it shall be lawful for any turnpike trustees to Fewer to 
continue or erect toll-bars on any turnpike road or on the sides ban and* 
thereof, as also toll-houses, and to design suitable gardens for the the propertj 
toll- gatherers, not exceeding one-eighth part of an acre ; and the ed in trus. 
right and property of such bars, houses, and gardens are hereby 
vested in the said trustees : Provided always, that no toll-bar shall Restriction 
hereafter be erected by authority of this or of any turnpike act^ toii'-banf "' 
unless the same be ordered by the trustees at a meeting of which 

and of the purpose whereof fourteen days public notice shall have 
been given (1) in any newspaper usually circulated in the shire in Naticcitobe 
which such road or the principal part thereof is situated, and (2)^^*^°' 
by affixing the same upon all the toll-bars erected on such road 
which shall not be farther distant than six miles from the place 
where such toll-bar is proposed to be erected^, and (3) also on the 
church door of the parish within which iBuch toll-bar is proposed 
to be erected. 

XXXIII. That it shall be lawful for the trustees of every T'^^'J^J^^ 
turnpike road, at a meeting to be held for that purpose, (of which mo'e ^oii*^*' 
one calendar month's notice shall be given in writing, to be affix<^ terwa'dsiiiay 
on all the toll-bars upon such road, and by advertisement in anyj[Q^^"e?iace' 
newspaper circulated as aforesaid, (section 32,) from time to time^^^^'*^"* 

(1) to lessen and reduce the tolls granted by any turnpike act, or 

(2) to take down and remove any toll-bar erected by authority of 
this or of any local turnpike act, and in like manner (1) to ad- 
vance any of the tolls, so that the several and respective tolls do 
not exceed the tolls allowed to be demanded and taken by such 
turnpike act, and (2) again to erect the toll-bar that may have 
been so taken down, and collect tolls thereat : Provided, never* 
theless, that where the whole money borrowed on the credit of the 

tolls shall not have been discharged, no toll shall be reduced, nor ^o reciueuon 

^ ' without con. 

toll-bar removed, without the consent in writing of the persons J^°*^''**^««- 
en titled to three-fourths of the money remaining due upon such crediton . 
respective tolls, and of such trustees as shall have become person- 
ally liable for the same. 

Foweri for 



XXXIV. That it shall be lawful for the trustees of every turn- JSJ^J 



to 



pike road, at a meeting appointed for the purpose, to let by public b^pSbiic"' 
roup the tolls of the several bars erected as aforesaid ; and in case '°"'^* 

no 
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no bidder shall offer, or in case the said tolls shall not be let by 
public roap» it shall then be lawful for the said trustees to let the 
same by private tender : Provided always, that no such tolls shall 
be let for a longer time than three years, and that at all such let- 
tings the trustees shall be entitled to bid for the tolls so to be let, 
either (1) by themselves, or (2) their clerk, or (3) their treasurer, 
or (4) any other person by them respectively authorized, such per- 
son declaring that he is authorized to bid by the said trustees. 

XXXV. That the trustees of every turnpike road shall provide 
for every toll-bar a printed or painted schedule or table, contain- 
ing (1) the name of the toll-bar, with (2) a list of the tolls pay- 
able at such bar, and (3) also the name of every other bar which 
shall be cleared by the payment of toll at such bar ; and shall pro- 
vide for every bar, payment at which shall clear any other bar, 
tickets denoting (1) the payment of toll, and (2) mentioning the 
bars so cleared, one of which tickets shall be delivered to the per- 
son paying the toll, and which shall also have printed or written 
thereon the day of the month on which the same is delivered ; and 
on the production of such ticket at any bar cleared by the payment 
of the toll at the bar where such ticket was delivered, the person 
producing the same shall pass through such other bar without pay- 
ing any additional toll. 

XXXVI. That no toll shall be demanded or taken at any bar 
erected by authority of this or of any turnpike act, for any horses 
or carriages attending his Majesty or any of the royal family, or 
returning therefrom. 

XXXVIL That no toll shall be demanded or taken at any 
such toU-bar as aforesaid from any person, for any horse or other 
beast of draught, or for any wi^gon, cart, or other carriage, em- 
ployed (1) in or returning empty from carrying or conveying, or 
going empty to carry or convey, any materials for making or main- 
taining any turnpike or statute labour road, or (2) for building, 
rebuilding, or repairing any bridge or toll house on any turnpike 
or statute labour road, and no other matter or thing whatsoever, 
or (3) otherwise employed on account of any such road and for 
the purposes of the same, and for no other purpose, or going before 
or returning empty after being so employed ; or (4) nor any horse 
or other beast of draught, or carriage, employed only in carrying 
or conveying, or going or returning empty before or after having 
been employed only in carrying or conveying, on the same day, 
on the turnpike road on which such gate is placed, any ploughs, 
harrows, or other implements of husbandry, or any hay, straw, 

manure, 
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manure, dung, fodder for cattle or com in the straw produced on 
any farm, or seaweed or materials for draining collected and used 
on such farm, or other produce of the same, from one part of any 
such farm to another ; or (5) for any horses or other beasts of hus- 
bandry, or any sheep or cattle, going to or returning from 
their usual pasture or watering place, or going to be or returning 
from being shoed or farried at their usual smithy, or going to or 
returning from plough or harrow ; (a) (6) or from any person going ^ ^ 
to or returning from his, her, or their usual place of religious wor- JjJ^Jf' 
ship ; or (7) from any clergyman going to or returning from visit- p^^^,,!^, 
ing any sick parishioner, or on other his parochial duty within his «'wgj»en. 
parish ; or (8) from any person attending the funeral of any person J[5J*"{Jg 
who shall die and be buried within the parish, or going to or re- v^^i. 
turning from such funeral, at any toll-bar within the same parish ; 
or (7) for any horse or other beast of draught or burden, or car- 
riage of whatever description, employed or to be employed in con- 
veying the mails of letters and expresses under the authority of>'>^tk«3c- 
his Majesty's Postmaster- General, either when employed in con- 
veying, fetching, or guarding such mails or expresses, or in re- 
turning back from conveying the same, except in so far as such 
horse or other beast of draught, or carriage, are specially made 
liable to the payment of tolls and duties by virtue of an act made 
in the fifty- third year of the reign of his Majesty King George the 
Third, intituled An Act to repeal the Exemption from Toll graitted5iQ.9.e,e$, 
for or in respect of Carriages toith more than Two Wheels earning 
the Mail in Scotland, and for granting a Hate for Postage as an 
Indemnity for the Loss which may arise to the Revenue of the Post 
Office from the Payment of such Tolls ; nor (8) shall any toll be 
demanded or taken for the horse of any officer or soldier on march Miuury. 
or on duty ; or for any horse or other beast, or any waggon, cart, (See Mutiny 
or other carriage, employed only in carrying or conveying, or go- 
ing or returning empty before or after having been employed only 
in carrying or conveying, the arms or baggage of any such officers 
or soldiers, or any sick, wounded, or disabled officers or soldiers ; 
or for any waggon, cart, or other carriage whatsoever, or for any 
horse or other beast of draught drawing the same, employed in 
conveying any ordnance or barrack or commissariat or other public 
stores of or belonging to his Majesty, or for the use of his Majes- 
ty's forces, or going or returning empty before or after having 

been 

(a) In the English turnpike act, sect. 32, the words " nsnal smithy'^ is 
omitted and the following is the limitation *' such horses or other beasts 
not going or returning on these occasions more than two miles on the tarn- 
pike road^ on which the exemption. shall be claimed.'' 
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been so employed ; or (9) for any carriage conveying volunteer infan- 
try, or fur any horse furnished by or for any person belonging to 
Yeomanry, any corps of yoomaury or volunteer cavalry or infantry, and rode 
by him in going to or returning from any place appointed for and 
on the days of exercise, inspection, or review, or on other military 
Officers of duty ; or (10) for any horse or carriage used by any clerk, trea- 
turnpike surcr, Superintendent, surveyor, or other officer acting under any 
turnpike trustees, when employed exclusively on the business of 
the road on which he is travelling ; or ( i 1) for any horses, cattle. 
Not traTei- . or carriages which shall not travel altogether above one hundred 
juiu 'yards on any road in whole or in part, before or after passing any 
bar at which toll duty is leviable for using the same, (a) Pro- 
frauduien? vidcd always, that if any person shall claim or take the benefit of 
any exemption, not being entitled thereto, every such person shall 
eroptionoo' forfeit and pay a sum not exceeding five pounds ; and in all cases 
fng/ ' the prqof of exemption shall be upon the person claiming the same* 
Nothing an- XXXVI 11. That nothing under one hundred weight shall be 
beeonsidered reckoned a loading in any waggon, cart, or other such carriage ; 
and that every such carriage passing with any thing under such 
weight, and returning on the same day with a loading, shall be 
liable in only one payment. 
Posthorsei XXXIX. That all horses travelling for hire under the post- 
throu|h*ny horse dutios acts, having passed through any toll-bar drawing any 
turn toiVfree carriage in respect of which any toll shall have been paid, shall on 
In the morn- returning through the turnpike gate at which the toll shall have 
lowing day. been paid, and the other gates (if any) cleared by such payment, 
either without such carriage, or drawing such carriage, the same 
being empty, and without a ticket denoting a fresh hiring, be per- 
mitted to pass toll-free, although such horses or carriage shall not 
have passed through such turnpike road on the same day ; provid- 
ed that such horses so travelling shall return before nine of the 
clock of the morning succeeding the day on which they first passed 
the turnpike gate at which the toll shall have been paid. 
Horteihav- XL. That where any horse or horses shall pass through any 
thfo^'gh^a toll-bar not drawing any carriage, and a toll shall be paid on such 
turning '^' horso or horsos at such turnpike gate, and the same horse or hor- 
earrTage.'the ses shall return drawing any carriage on the same day, or before 
the horief°to nine of the clock of the morning succeeding the day on which they 
' first passed such gate (b) the toll paid on such horse or horses on 

their 

(a) The English turnpike act contains an exemption in favour of persons 
travelling to and from any county election. 

(b) By the English turnpike act section 30, the time is " within eight 
hours after passing through such gate." 
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their originally passing shall be dedacted from the toll payable on the 
same when drawing the carriage to which they uhall be attached 
on their return, so that no higher toll shall on the whole be taken 
than if sach horse or horses had in the first place passed through 
sach turnpike gate drawing the said carriage. 

XLT« That the tolls made payable by local turnpike acts shall |||>|<^ coach. 
be paid for and in respect of all horses or beasts of draught draw- [j^^^^f ^ 
ing any stage coach, diligence, van, cararan, or stage waggon, carl, P'^ins* 
or other stage carriage conveying passengers or goods for pay or 
reward, every time of passing or repassing: Provided always, chanK* ^r 
that no such coach or carriage shall be liable on account of any tiTrer aew 
change of horses for any toll duty not otherwise exigible. 

XLII. That the tolls made payable by local turnpike acts shall poit chaiMi. 
be paid for and in respect of all horses or beasts of draught let outoewhirfng^ 
to hire, and drawing any post-chaise, waggon, or other carriage, 
every time of passing, whenever any new hiring thereof shall 
take place* 

XL 1 1 1. That where any carriage whatsoever with four wheels Toiit upon 
shall pass through any toll-bar affixed to any waggon or cart, such fixed to 
carriage shall be liable to the same toll as if it had passed through 
drawn by two horses ; and in case any carriage whatsoever with To pay as ir 
two wheels only shall pass through any toll-bar so affixed to any hor»esiffour 
such waggon or cart as aforesaid, such carriage shall be liable to one horse ir 
the same toll as it would have been if passing through and drawn 
by one horse only ; and where any horse shall be fastened to but Honeaflixed 
not used in drawing any waggon, cart, or other carriage, such i,of dVawing 
horse shall not be liable to a higher toll than a single horse, laden or |{*„^^/^y *^^ 
unladen, as the case may be. 

XLiV. That if any person subject to the payment of any toll For recovery 
by any local turnpike act shall, after demand thereof made, wil*^ 
fully neglect or refuse to pay the same, it shall be lawful for the 
person authorized to collect such tolls, at the time when the same 
shall be due and payable, or within twelve hours thereafter, taking within 
such assistance as shall be necessary, to seize and detain (I) any );rteH>M!SDg! 
horse, beast, cattle, carriage, or (2) other thing upon or in respect Tollman 
of which any such toll is imposed, or (3) any carringe in respect "oKelUV 
of the horses or otlier beasts of draught drawing the carriage on 
which such toU is imposed, or (4) any of the goods or effects of 
the person so neglecting or refusing to pay (except the bridle or 
reins of any horse or other beast separate from the horse or tion. 
beast) ; and if the toll or any part thereof so neglected or refused 
to be paid, and the reasonable charges of such seizure and deien- 
c tion, 
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ifnotpaidintion, shall not be paid within the space of four days thereafter, the 
eoropiaint. ^ person 80 Seizing and detaining may complain to the Sheriff or any 
ootiot. Justice of the Peace for the shire, who are hereby empowered, 
after hearing the person complained of, or failing his appearance 
after forty-eight hours notice personally or at his dwelling-place, 
to determine in a summary way any dispute that may arise about 
the amount of tolls due or the expenses of the proceeding^, and 
Warrant to to grant Warrant to sell by public roup (a) any horse, beast, caitle, 
carriage, or thing so seized and detained, or a sufficient part there- 
Appiteatfon of; the surplus of the money (if any) arising from such sale, and 
o proc . ^iif^i; gh^ii remain unsold, to be returned to the owner thereof, 
after such tolls, and the reasonable charges occasioned by such 
seizure and sale, and other expenses of proceedings, shall be de- 
ducted. 
Fanaityon XLV. That if any person shall, with any horse, cattle, beast, 
eva ingto i, ^^ carriage, (1) pass to or from any turnpike road over any land 
near or adjoining thereto, (not being a public highway), such per- 
son not being the proprietor or occupier, or servant or one of the 
family of the proprietor or occupier of such land, with intent to 
evade the payment of any toll-duty ; or (2) if any proprietor or 
occupier of any such land shall knowingly or willingly permit any 
person (except as aforesaid) so to pass over such land with such 
intent ; or (3) if any person, not being a toll -gatherer, shall give, 
or if any person shall receive from any other person not being a 
toll-gatherer, or shall forge, counterfeit, or alter any note or ticket 
directed to be given, with intent to evade the payment of the 
tolls; or (4) if any person shall fraudulently or forcibly pass 
through any toll-bar or fence connected therewith, with intent as 
Or '^^1^8 <>' aforesaid; or (5) if any person shall take offer cause to be taken 
avoid pay.^^ ^ff Q„y. horso or Other beast of draught from any coach, chaise, 
waggon, cart, or other carriage, at or before the same shall come to 
any toll-bar, and after having passed such toll-bar shall add or put 
on any horse, or other beast of draught to such coach, chaise, wag- 
gon, or other carriage, with intent to avoid any toll payable or pe- 
nalty imposed by this or any turnpike act ; every person so offend- 
ing shall forfeit and pay any sum not exceeding five pounds for 
each offence. 
Power to XL VI. That it shall be lawful for any turnpike trustees to 

arsct walRh* 

ing ma- erect weighing machines on any convenient part of any turnpike 
road, so as not to interrupt the travelling along the same, and to 

direct 

(a) By the English act, sect. 39, no prerioQS warrant is necessary. 
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direct all waggons, carts^ or other carriages carrying any load, and To compel 
which shall come within one hundred yards of such machine, to be 
weighed thereat, together with the loading thereof. 

XLVH. That if any person shall (1) unload or cause to beun- Penaujron 
laden any goods, wares, or merchandise, from any horse or other good*, ftc. to 
beast of burden, waggon, cart, or other carriage, at or before the40i. 
same shall come to any toll-bar or weighing engine erected in 
pursuance of any turnpike act, or of this act, or (2) shall load or 
lay upon such horse or other beast of burden, waggon, cart, or 
carriage, after the same shall hare passed any such toll-bar or 
weighing engine, any goods, wares, or merchandise taken or un- 
laden from any horse or other beast of burden, waggon, cart, or 
other carriage, belonging to or hired or borrowed by any person, 
with intent to avoid the payment of tolls payable for a loading or 
overweight, every person so o£Peiiding as aforesaid shall forfeit and 
pay a sum not exceeding forty shillings for every such offence. 

XLVIII. That the keeper of every toll-bar where any weigh- Dutyoftoiu 
ing engine shall be erected, or any other person appointed by the l^e^gbinV/'* 
trustees of any turnpike road to the care of such weighing engine, 
shall weigh all such waggons, carts, or other such carriages which 
shall pass loaded through such bars respectively, and which he 
shall believe to carry greater weights than are allowed to pass 
without paying additional toll ; and if any toll-keeper or person so penalty for 
appointed knowingly shall permit any such waggon, cart, or other "'^leci, £i. 
such carriage to pass through any such toll-bar with greater 
weights than are allowed to be carried, M'ithout payment of addi- 
tional toll, on the road on which such bar or weighing engine shall 
be placed, and shall not weigh the same, and receive such addi- 
tional tolls as aforesaid, he shall for every such offence forfeit and 
pay a sum not exceeding ^ve pounds. 

XLIX. That it shall be lawful for any trustee or surveyor of Anytrustoo 
any turnpike road, if he shall suspect any such connivance or neg- maVcauie' 
lect as aforesaid, to cause any waggon, cart, or other carriage which to bo'wVich-' 
shall have passed through any toll-bar where any weighing engine 
shall be erected, and shall not have passed above one hundred yards 
beyond such toll-bar, to return to such weighing engine, and be 
there weighed, with the loading which passed through such toll- 
bar in the presence of such trustee or surveyor, upon requiring 
the driver thereof to drive such carriage back to such weighing 
engine, and upon paying or tendering to him the sum of one shil- Pajment of 
ling for so doing, which shall be returned to the person paying the ^'* ^^ (^'***i'* 
same, if upon weighing such carriage and the loading thereof it 

shall 
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Two wheels. 



shall be found above the weight allowed to be carried on such car«- 
riage without payment of additional toll ; and if the driver of any 
such carriage, being so requested to return with his carriage, to 
such weighing engine, shall neglect or refuse so to do, he shall 
forfeit a sum not exceeding forty shillings ; and it shall be lawful 
for any peace officer, or any other person being then present, upon 
such neglect or refusal, to drive and take such carriage back to such 
weighing engine in order to be weighed as aforesaid. 

L. That if any person, having the charge of any waggon, cart, 
or other such carriage, shall not when required thereto by any col- 
lector of toll-duties, permit the same to be weighed, or assist in 
weighing the same, or shall evade, hinder, or obstruct the weigh* 
ing of any such carriage, every such person shall for every such 
offence forfeit and pay any sum not exceeding five pounds. 

LI. That when two 'or more turnpike roads meet at or near the 
same place, it shall be lawful for the trustees of such turnpike roads 
respectively, at a meeting to be held for that purpose, to fix upon 
some convenient place to erect a weighing engine upon, which 
will accommodate all such turnpike roads, and by agreement among 
themselves at such meeting to proportion the expenses which may 
attend the making, erecting, maintaining, and keeping in repair 
such weighing engine, and likewise to proportion tlie money aris- 
ing from forfeitures to be incurred for overweight at such weigh- 
ing engine amongst all such turnpike roads, in such manner as to 
them shall appear just and reasonable. 

LI I. That it shall be in tho power of any such trustees^ and 
they are hereby authorized, if they shall think fit, any thing here- 
in before contained to the contrary notwithstanding, to exempt 
from payment of any part of the toll-duties, not exceeding one- 
third thereof, every waggon, cart, or other such carriage as afore- 
said with two wheels, having the sole or bottom of the fellies of 
the wheels thereof of the breadth of five inches or upwards, and 
being cylindrical ; (that is to say,) of the same diameter on the 
inside next to the carriage and on the outside, so that when roll- 
ing on a flat surface the whole breadth thereof shall bear equally 
on such flat surface, and that the opposite ends of the axle-trees 
of such carriages, as far as the same shall be inserted in the naves 
of the wheels, shnll not form an angle with each other, but shall be 
in the continuance of one straight line, so that in each pair of 
wheels belonging to such carriages the lower parts which shall rest 
on the ground shall be at the same distance from each other as the 
upper parts of the said pair of wheels, and, further, having the 

nails 
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nails sunk level with the rings on the wheels ; and every waggon, 
cartf or carriage with four wheels, having the sole or bottom of ""****•''• 
the fellies of the wheels thereof of the breadth of seven inches 
and an half or upwards, and being cylindiical as before men- 
tioned : Provided always, that every person claiming the privi- 
leges granted to carriages with wheels constructed as aforesaid 
shall permit the same to be examined or measured by the surveyor 
of the trustees, and by any person employed in the collection of 
the said toll- duties. 

LI 11. That it shall be lawful for the trustees of every turnpike rp^^^^^^^ 
road, previous to letting the tolls, to compound and agree, for any "'Jnd^for 
term not exceeding one year at any one time, with any person us- '°"'' 
iug such road, for the passing of their horses, cattle, or carriage'' por one year 
through any of the toll-bars to be erected on such road, or on the advance. *" 
sides thereof, which composition shall be paid in advance, and in 
default thereof the composition or agreement with the person mak- 
ing such default shall thenceforth be void ; and all such composi- 
tion moi^ey shall be paid and applied in such manner as the tolls 
are directed to be paid and applied: Provided nevertheless, thatxackimanor 
it shall not be lawful for any tacksman of tolls or toll-gatherer to notlo*com-'^ 
compound with any person for the payment of any tolls, or to ac- Sauy^^of's^'. 
cept any lower tolls than those settled by the trustees of any turn- 
pike road to be taken, or pay back or return any sum of money to 
persons frequenting any turnpike road, and paying the tolls there- 
on, with the intent of avoiding the provisions of this act, or of any 
turnpike act, under a penalty for each such offence not exceeding 
twenty pounds (a). 

LIV. That it shall be lawful for any such trustees to enter into ^^'^■^j|*^ 
any agreement with his Majesty's postmaster^ General as to the ^H^'jj^;!^^^ 
amount of tolls that shall be paid, for any mail cdach or other "p^tin't'i^ii, 
carriage travelling along any turnpike road, without any limita- ^^ei. 
tion as to the amount of the tolls to be payable, or the number of 
years for which such agreement shall subsist : Provided always, 
and it is hereby declared, that no toll shall be paid or payable un- 
der or by virtue of any such agreement which shall exceed in 
amount the toll that shall or may at any time hereafter be directly 
or indirectly paid or received for or in respect of any stage coach 
whatever travelling along any such turnpike road, and drawn by 
the same number of horses as the mail coach or other carriage which 
may be the subject of such agreement. 

LV. That 

(a) By the Enj^lish aet, seet. 55, the trustees may, on sueh offence, vacate 
the lease of the tolls. 
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ToH.gather. LV. That everv tacksman of tolls and toU^iratherer appointed 

•ff to put up , ° ** 

tbcir names by the trustees of every turnpike road shall place on some con- 
toiuon the spicQOus part of the fronts of their several toll-booses or collecting 
toii^eoMt. boxes (1) his or her Christian and sarname, painted in black on 
a board with a white ground, each of the letters of such name to 
be at least two inches in length and of a breadth in proportion, 
and that such board shall so remain at such toll- house or box 
dnring the whole of the time that the person whose name shall be 
expressed thereon shall be on duty thereat ; and (2) every tacks- 
man and toll gatherer shall place on the front of the tull-bouse, or 
otherwise erect at the toll-bar, so as to be distinctly legible from 
the road, the schedule or table herein-before directed to be provtd- 
alt ^^ ^y ^^^^ trustees; and if any tacksman or toll gatherer shall not 
and"inlibeL (^) *^* p'^^o or erect such board or schedule or table respectively, 
ertoiinani' ^"^ ^^) '^ ^^^P ^^® Same there during the time such person shall 
be such tacksman or gatherer, or (3) shall demand or take a great- 
er or less toll than such tacksman or gatherer shall be authorized 
to do, or (4) shall demand or take a toll from any person who shall 
be exempt from the payment thereof, and who shall claim such ex- 
emption, or (5) shall refuse to permit any person to read such 
. board, schedule or table, or (6) shall refuse to tell his or her Chris* 
tain and surname to any person who shall demand the same, on 
being paid the said tolls, or (7) shall give a false name, or (8) shall 
refuse or neglect to give a ticket denoting the payment of the tolls, 
and naming and specifying the several toll-bars freed by such pay- 
ment, or (9) upon the legal toll being paid or tendered shall un- 
necessarily detain or wilfully obstruct any passenger from passing 
through any toll-bar, or (10) shall permit or suffer any obstruction 
to the passing through any toll-bar by the stopping or unnecessari- 
ly delaying of any carts or carriages, or (11) shall omit to take 
double toll duty for any coach, chaise, cart, or other carriage re- 
quired to have the owner's name, surname, and place of abode 
painted thereon, and not having the same so painted or placed as 
herein-after directed, or ( 1 2) shall make use of any scurrilous or 
abusive language to any trustee, surveyor, traveller, or passenger, 
such tacksman'or toll-gatherer shall forfeit and pay any sum not 
Not lawful exceeding ^ve pounds for every such offence ; and it shall not be 
without Buch ^*^^"^ *^ collect any toll-duty at any bar where such board, or 
requuitei. schedule or table, shall not be so placed or erected. 
On death of ^ VI. That it shall be lawful for any two trustees of any turn - 
two'^trulteet P^^® road, upou the death of any toll-gatherer appointed by the 
ate an°?DterI trusteos, to appoint some other fit person in his place until the 

in gatherer. ^^^^j 
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next meeting of the trustees of such road ; and that if any person |f toii-gftth. 
who shall be discharged from his office by the trustees shall refuse f^;^*^^^^ Jul 
to deliver up the possession of the house, gardens, and pertinents JeJ,,"^, ^l' 
which he enjoyed in right of his appointment to that office, within jufucet^may 
three days after notice of his discharge shall be given to him or Slon.*^*^'*"' 
left at his house, or if the wife or family of any such person who 
shall die as aforesaid shall refuse to deliver up the possession of 
such house, garden, and pertinents within three days after such 
new appointment shall be made as aforesaid, it shall be lawful 
for the Sheri£F or any Justice of the Peace for the shire where 
such toll-house shall be, by warrant under his hand, to order a 
constable or other peace officer, with such assistance as shall be 
necessary, to enter such house and premises in the daytime, 
and to remove the persons who shall be found therein, to- 
gether with their goods, out of such house, and to put the per- 
son appointed to collect the tolls at such place into the possession 
thereof. 

LVII. That if any toll-gatherer or tacksman of the tolls on 5[«;*^fjj j^ 
any turnpike road shall fail to pay the stipulated rent, or any in- «'■'••>'• 
stalment thereof, within one month after such rent or any instal- ^^^^^ ^^^ 
ment thereof shall have been due and payable, it shall be lawful ™°'^'**' 
for any two Justices of the Peace or the Sheri£F of the county in 
which the gate at which such tolls are payable is situated, on the 
complaint of the clerk or treasurer of such road, to summon the 
tacksman so failing before them or him, and to hear and determine ^ , . ^. 

'-' compiAint to 

on the said complaint in a summary way; with power to such Jus-f^®^',*'^'^^*^ 
tices or Sheri£P, on being satisfied that the rent or instalment 
thereof due has not been paid, to grant warrant for the instant 
ejection of such tacksman, and all persons acting for him, from the 
collection of such tolls, and from the house, garden, and pertinents 
thereof; and it shall be lawful for the trustees to let such tolls of 
new; reserving always to the trustees of such road a claim against 
such tacksman and his sureties for the unpaid rents, and for all loss 
which may arise by reletting or otherwise collecting such tolls for 
the remainder of the lease of such tacksman, and that notwith- 
standing the ejection aforesaid. 

LVII I. That in case any tolUgatherer or person acting as such ir toii-gatb- 
shall o£Fend against any of the provisions of any turnpike act or of penauin to' 
this act, whereby any penalty shall be incurred, and shall abscond ta*ck!mln of 
or absent himself or herself, so as not to be found, then it shall be ° 
lawful for the Sheri£F or any Justice of the Peace before whom any 
such toll-gatherer or person shall be convicted of any such o£Fence, 

to 
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to order and adjudge that the penalty incurred as aforegaid shall 
be paid by the tacksman of the tolls andor whom such gatherer or 
other person shall act. 
'^''^I'*n'l7' LIX. That it shall not be lawful for the Justices of the Peace 
•eiupiHu '° ^^^^ ^"7 shire or stewartry to grant to the tacksman of the tolls or 
fp*pi"c>Mon"" toll-gatherer, or other person situated at any toll-bar, any licence 
tbediatrtet?'^^ ^^^ ^^Y wine, ale, spirituons liquors, or provisions, unless an 
application shall have been previously made to such Justices by 
the trustees of the district of roads within which such tolUbar shall 
be situated, recommending that such tacksman, toll-gatherer, or 
other person who from time to time may be situated at such toll- 
bar, should be so licensed as aforesaid. 
Tiustees |jx. That it shall be lawful for such trustees, and for their sur- 

may enter ' 

formaun' '^^J^^ ^r survoyors, and workmen employed by them, from time 
roAdt. i0 i\jQ^ iQ enter (1) upon the land and premises through which or 
whereupon any road authorized to be made, altered, or repaired 
by any act of Parliament is intended to pass, and also upon any 
adjoining lands or grounds, and (2) to stake out such road, and 
(3) to cnt and make any drains or ditches or arches through or 
into any lands adjoining or lying contiguous to any part thereof, 
and (4) to make a temporary way or ways through or over any 
such adjoining lands, (not being a garden, orchard, lawn, policy, 
nursery for trees, planted walk, or avenue to a house, or inclosed 
ground planted as an ornament or shelter to a house,) as the said 
trustees shall think 6t, without being subject or liable to any fine, 
penalty, or punishment for entering and continuing upon any part 
of such lands or grounds respectively for any of the purposes of 
Making m. i\i\f^ or of any local act of Parliament, the said trustees makinir sa- 

tUfaction to "^ ' o 

owners. tisfaction to the owners and occupiers of such lands and grounds 

for the damages that shall be thereby occasioned, such damages 

Aocertain- being ascertained and settled, in case of dispute concerning the 

mage. Same, in the same manner that the value of land to be taken and 

acquired is herein^after directed to be ascertained and settled in 

ease of dispute ; and if any person shall pull up, remove, or de'> 

£5 penalty on stroy any of the stakes or other marks used, or any part of the 

worfca. fences made in laying out any part of such roads, or injure any 

drain, ditch, or arch^ or temporary way, so made as aforesaid, 

every person so offending shall forfeit and pay for every such of« 

fence any sum n^it exceeding five pounds. 

Power to LXI. That the trustees of all turnpike roads shall have power 

to twenty and they are hereby authorized to widen and extend all such roads 

makingcoro. 80 that the same shall be in all places twenty feet in width of clear 

pentation for , , 

ground. passable 
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passable road, exclusive of tbe bank, ditch, and fence on either side 
thereof, twenty feift being hereby declared to be the least legal 
breadth of a turnpike road; and no such trustees shall be liable to 
pay for any ground necessary to make any such road of such legal 
breadth^ resterving all claims of damages to the proprietor for any Damage for 
fences which may be altered or removed by widening such road as fences. 
aforesaid ; and they shall have farther power and are hereby au- 
thorized, if they shall see fit, to extend any turnpike road to the 
width of forty feet of clear passable road, exclusive of the bank, And to forty 

'' 1 11 feetonmak- 

ditch, and fence on either side thereof, on making full satisfaction ing conpen- 

. /» 1- .1 _patlon. 

in manner herem after directed to the proprietors and occupiers of 
any ground, buildings or fences taken or removed for the purpose 
of such widening, over and above the width of twenty feet as 
aforesaid. 

LXil. That it shall not be lawful for tbe trustees of any turn- Trustees not 

to deviate 

pike road, in altering' or diverting^ the course of any part of such abovecertain 

^ . . • « distances. 

road, to deviate from the line or course of such road ) to a arreat- normakeuia 

^ y ^ ofanjrgar- 

er distance than one hundred yards m any one point, or (2) to a <)«"•&(:• 
greater length in all at any one place than five hundred yards, or •p"^ "^ 
(3) in making a new road to a greater distance at any one point* 
or to a greater length at any one place, than one hundred yards 
from the line described in the map or plan deposited with the Clerk 
of the Peace, or (4) to take or use any orchard or garden, or any 
policy, lawn, planted walk, or avenue to a house, or any inclosed 
ground planted as an ornament or shelter to a house, without the 
consent in writing of the owner thereof; but with such consent in 
writing it shall be lawful for such trustees in all cases to make any 
such lilterations or diversions as they shall think proper for the 
purpose of rendering any such road more commodious and useful 
for the Public : Provided always, that nothing in this act contained 
shall extend, or be deemed, taken, or construed to extend, to re- 
voke, limit, abridge, alter, or vary any powers or authorities con- Excepting 
tained in any local act, as to making, altering, widening, or divert- focafact". 
ing any turnpike road or the course thereof, or taking or acquiring 
lands, buildings, or fences for the said purposes, but the same 
powers and authorities shall and may be used, exercised, and car- 
ried into e£Pect by the trustees appointed by such acts, fully and 
effectually : any thing herein contained to the contrary notwith- 
standing. 

LXIII. That it shall be lawful for the trustees of any turnpike Je JJlJUwed 
road to obtain and acquire, by purchase, lease, or otherwise, and fSgroadT" 
it shall be lawful for all persons, whether proprietors or heirs of 

^ entail 
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entail in possession of entailed estates^ bodies politic or corporate, 
or otherwisse, as also all trnstees, managers, or directors whatso- 
ever not otherwise so empowered, guardians, tutors, and curators 
of every person whatsoever under any legal disability or incapacity, 
to sell, feu, let, and convey all such lands, buildings, or other herit- 
able subjects as shall by such trustees be deemed necessary to be 
obtained or acquired by them (I) for making, widening, diverting, 
altering, improving, or repairing such roads, or (2) for toll houses 
and gardens, or (3) for making convenient places for turning car- 
riages at weighing engines, or (4) for storing materials, depositing 
mud, sand, or other matter removed from any such road, or (5) 
for taking materials from, (6) or otherwise appearing to them 
proper to be used in any way for the purpose of the trust, and to 
treat, contract, and agree for the value thereof, or the compensa- 
tion for any loss or damage occasioned by any operation of any 
such trustees, (a.) 

When per- LXIV. That in case such persons, proprietory or others as. 
td7ertlfe oV' ^^^''®^^^^> ^'^^^^ (0 >'®^Qse or delay to treat, or (2) shall not be satis- 
tbe'JaUie'*** ^®^ with the price o£fered by the trustees of any turnpike road, it 
wuioed'by "^^'^ ^® lawful for such trustoos to make application to the Sheriff 
» Jury. Qf iiiQ ghire where such lands, buildings, or other heritable subjects, 
or the greatest part thereof, shall lie, or where such claim of da- 
mage shall arise, in order to ascertain the value of the lands, build- 
ings, or other subjects necessary to be obtained or acquired as afore- 
said, and the loss or damage ensuing from the altering or removing 
of fences, or any other loss or damage occasioned as aforesaid; and 
the said Sheriff is hereby empowered and required upon such ap- 
sheriff to plication to order fifteen days notice thereof to be iriven to the pro- 
lb7Vaiue of P''^®^^'* ^^^ occupier of such lands, buildings, or other subjects, and 
kundiD°l Afterwards to summon a jury, and to proceed according to the mode 
of jury trial in criminal cases in Sheriff Courts as by law establish- 
ed, to determine by their verdict the damages to be paid by such 
trustees ; and in estimating the same the said jury shall have right 
and they are hereby empowered and required to take under their 
consideration all circumstances of the case, and particularly the ad- 
vantages arising to the proprietors and occupiers by new or altered 
sbtriffmay roads ; and the Sheriff shall have power to direct such fences as 
to be ramor- may thereby become useless to be taken down and removed by 
the said trustees, upon paying such allowance for the same as the 
said jury may determine; and it shall be optional to the proprie- 
tors 

(a) By the English act the minerals are reserved to the original proprie- 
tors of land^ sect. 17> 7 & 8^ George 4, capt. 24. 
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tors and occapiers, either to accept of the allowance so awarded, 
or to retain the materials of the said fences to their own private 
use ; and after a verdict is pronounced as aforesaid, the said Sheriff g^^^,^^^^^^ 
is hereby required to adjudge payment of the value to ihe amount |^^j[*J{fJ;^ 
of the loss or damage awarded to the persons having a right ^""Jif^j*',^,^^' 
thereto ; and upon payment being made by the said trustees of the 
same, or consignation in (l)the Bank of Scotland, or (2) Royal Bank comignation 
of Scotland, or (8) Bank of the British Linen Company, in manner [|J,*<^y^°/Q^^ 
by this act directed^ such trustees shall have a riglit to take the 
said lands, buildings, or other subjects ; and the said proceedings ^Q^f®^^"'' 
and orders of the said Sheri£F shall be final, and not subject to 
review by advocation or suspension, or by reduction or otherwise, 
by any court whatever; any law or usage to the contrary notwith- 
standing. 

LXV. That in case such jury shall award a greater coropensa- Expenmor 
tion than the trustees shall have o£Fered, but less than the proprle- L^^'^fi^* '^ 
tor or occupier shall have required, the expenses of the process and 
proceedings shall be borne by such trustees and the said proprietor 
equally ; but in case the said jury shall award to such proprietor 
or occupier the sum so required, or any gpreater sum, the whole 
of the said expenses shall be paid by such trustees ; and on the 
other hand, if the said jury shall award the sum offered by such 
trustees, or a less sum, the whole of the said expenses shall be paid 
by the said proprietor or occupier : Provided always, that in all 
cases where any person shall by reason of absence be prevented Absent prs- 
from treating with the trustees, the said expenses shall be paid by 
sucb trustees. 

LXVI. That if any person summoned as a juryman by the au- Penalty on 
thority of any Sheriff, in any matter arising out of this act or any futfngTo act, 
turnpike act, shall neglect or fail to appear, or shall without law- 
ful excuse refuse to act as a juryman, such Sheriff may fine every 
Such person for every such offence in any sum not exceeding five 
pounds sterling. 

LXyiL That all lands, buildings, and other heritable subjects How undt 
which may be acquired by the trustees of any turnpike act, under nay^become' 
the authority of the same, shall become the property of the said trus- orthMruii^ 
tees ( 1) by the simple discharge of the agreed price or appraised 
value thereof, or (2) by consignation of the said price or value 
in the Bank of Scotland, the Royal Bank of Scotland, or the Bri- 
tish Linen Company, or (3) by all claim of damage for the same 
being renounced or abandoned, whereupon such trustees may take 
and use the siad lands, bnildingfs, and other subjects, and shall hold 

the 
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the same as validly as if the respective proprietors thereof had exe* 
cDted in their favour regular dispositions of the same, and infeft- 
ments had followed thereon. 
Proprietors LXVIII. That it shall and may be lawful for any proprietor or 
may^bwdtn ^®'** of entail in possession of any entailed estate, or the tutor or 
their ettatct. eorator of such proprietor or heir of entail, who may be desirous 
of advancing or lending any sum or sums of money for the purpose 
of making or maintaining any turnpike road, or building any bridge 
on the same, to be made or built subsequent to the passing of this 
act , either (1) to bind himself personally as a trustee of such turn- 
pike road, and also to bind the succeeding heirs of entail, for the 
repayment of any such sum or sums to any person or persons who 
may advance the same to the trustees of such turnpike road, or (2) 
to advance such sum or sums, and to render the same a burden 
upon the said entailed estate and the succeeding heirs of entail ; 
on (3) having advanced such sum or sums, to borrow the like sum 
or sums, and to bind himself and the said estates, and the heirs of 
entail succeeding thereto, for the same ; and all bonds and obliga- 
tions for money so to be advanced or borrowed and applied shall 
be held to bind such proprietors in cases where they have person- 
ally bound themselves, and also the heirs of entail in such estates, 
for the repayment of such money ; and such bonds and obligations 
shall be valid and effectual against the grantors of the same, and 
also against the heirs of entail succeeding to them in such entailed 
estates ; and such sums shall be and continue to be a real burden 
on such estates, till repaid out of the tolls and duties levied on such 
turnpike road : Provided always, that the share or proportion of 
such sum or sums of money to be so advanced or borrowed, effect- 
i^g^one yeVri ii^g such Succeeding heirs of entail, shall not exceed one year's 
freersnt. ^^^^ ^^^^^ of the entailed lands of such proprietor situated in each 
parish respectively through which any such turnpike road or any 
part thereof shall run, or in which any such bridge or any part 
thereof shall be built, and that the heir of entail in possession of 
such entailed estates shall be obliged to keep down the interest of 
such sum or sums of money so advanced or borrowed: Provided 
also, that it shall not be lawful to the creditor or creditors, in right 
of any such debt, to adjudge or otherwise evict the entailed estate 
for payment thereof or any part thereof; but it shall and may be 
competent to snch creditor or creditors to prosecute such remedy 
or remedies against the rents thereof as are given and allowed by 
- . ^ the law of Scotland to heritable creditors. 

Fropnetorg 

c»utes.''miB. LXf X. That it shall be in the power of proprietors or heirs of 
therf^maT' outall iu possession of entailed estates, bodies politic and corporate 

renoiicc Ua- 11 

loages. ^** 
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all trustees, managers, and directors wbatsover not otherwise so 
empowered, as also guardians, tutors, and curators of every person 
under any legal disability or incapacity, to give up and renounce 
every claim of damage or demand otherwise competent to them 
for such lands, buildings; and materials on their respective proper- 
ties as the trustees of any turnpike road may require for the pur- 
poses of such road, and that such renunciation shall be equally 
binding on the heirs and successors of such persons in such estates. 

LXX. That where ( I ) any new turnpike road shall be made oid roa^u, or 
in lieu of an old road, or (2) where any bye road shall be used which than 

, ^ ^ . . have become 

for the purpose of evading the toll duties imposed by any local act "'«!»'•• (">3r 
or (3) where any old road or any bye road shall have become use- 
less or of no importance to the public, it shall be lawful for the 
Justices at any stated meeting on the application of the trustees 
of such road, to give orders for shutting up such old road, or bye 
road, after the expiration of six months from the date of such After lix 

1 . i- • 1 rnonthi from 

orders or resolution, if not appealed from as herem-aftermentioned : order. 
Provided always, that thirty days notice of the intention to propose 
a resolution or order to that e£Pect shall be given by advertisement thirty dayi. 
in any newspaper usually circulated in the county or counties, and 
by advertisement affixed to the church door of any parish or pa- 
rishes in which respectively such road proposed to be shut up 
may be situated ; and that any person interested may complain of 

,, .. ^, . , .... Objections. 

the determmation of the trustees in any such matter withm six 
months after the date of such order or resolution, but not after- 
wards., to the Justices of the Peace assembled in their Quarter 
Sessions, or to the Sheriff of any county through any part of 
which the road so proposed to be shut up may pass, which Justices 
or Sheri£F are hereby autliorized finally to determine all such com- 
plaints ; and all such determinations of the said trustees not so com- 
plained of, and all such determinations of the Quarter Sessions or the 
Sheriff, shall be final and conclusive, and shall not be subject tOQ^^^^g^^^^ 
challenge or review in any court or by any process or proceeding 
whatsoever; and no trustee who shall have been present at the 
passing of any such resolution shall act as a Justice of the P©ace JjJJ'^'^^'JJ*- 
at the Quarter Sessions on the hearing of any such complaint. JuiUcm. 

LXXI. That it shall be lawful for the trustees of any turnpike ^^^jj^^^^^ 
road to exchange (I) any old road or part thereof so shut up, or "ie^^uieiwa 
(2) any piece of ground or building no longer wanted by the ^'"8- JJYxSanwd 
tees, with the owner of any immediately adjoining land, for any 
other land or building they may require for the purposes of their 
trust, as also (3) to sell and dispose of by public auction any old 
road, toll-house, or other building or piece of ground acquired by 

the 
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the said trustees for the purposes of the road, as shall by them be 
adjudged to have become useless ; and all such exchanges or sales 
heretofore made or to be made are hereby declared valid and e£Pec- 
tual to all intents, without any disposition or conveyance or infeft- 
ment whatsoever : Provided always, that hereafter, before so sel- 

Wnftn any • 

parts of the \\ng and disposing of any such old road, toll-house, building, or 
«^etobesoid,p*,e(.Q of ground, the trustees shall first offer the same to the person 
tob0mRdetof|.oin whose land the same shall have been taken, or his heirs or 

the original ' 

or adjoining gQccessors iu that land, and then, on the non*acceptanoe of such 
offer, to any person whose lands shall immediately adjoin thereto ; 
and if such persons shall refuse (except on account of the price 
thereof) to purchase the same, on oath being made before one of 
his Majesty's Justices of the Peace for the shire where such ground 
18 situate, by some person in no way interested therein, stating that 

Proofofof- such offer was made by such trustees, and was refused, such oath 

fer. ^ 

shall be sufficient proof that such offer was made and refused ; but 
Value fixed in caso such person shall agree to purchase such ground, but shall 
not agree with respect to the price, it shall be determined by a 
jury in manner herein-before directed as to lands acquired by the 
Application trustees ; and the money to arise from such sale shall be applied 
of money. ^^ ^^^^ purposes of such tumpiko road, but the purchaser shall not 
be answerable or accountable for any misapplication of such money. 
Application LXXII. That if any money shall be agreed or awarded to be 
iatio?money p&id (1) for any lands, buildings, or other heritable subjects pur- 
nou?ting to chasod, taken, or used by virtue of the powers of this act or any 
^^°' turnpike act, for the purposes of any turnpike road, or (2) for the 

purpose of being added to any minister's glebe, as herein-after 
directed, which are held (1) under entail, or (2) are subject to life- 
rents, annuities, or other incumbrances, or (3) shall belong to any 
trust, incorporation, married woman, infant, lunatic, or other person 
or persons under any legal disability or incapacity, such money shall, 
in case the same shall amount to the sum of two hundred pounds 
sterling, under the direction and by the authority of the Court of 
Session, be with all convenient speed paid into the Bank of Scot- 
land, or Royal Bank of Scotland, or Bank of the British Linen 
Company, to the intent that such money shall be applied, un- 
der the direction and with the approbation of the said Court, 
to be signified by an order made upon a petition to be preferred 
in a summary way by the person or persons who would have 
been entitled to the rents and profits of the said lands, build- 
ings, or other heritable subjects, in the redemption or purchase 
of the land tax, or discharge of any debt or debts, or such other 

incumbrance, 
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incumbrance, or part thereof, as the said Court shall authorize to 
be paid affecting the same lands, buildings, or other subjects, or 
affecting other land?, buildings^ or heritable subjects standing set- 
tled therewith to the same or the like uses, intents, or purposes ; 
or where such money shall not be so applied, then the same shall 
be laid out and invested, under the like direction and approba- 
tion of the said Court, in the purchase of other lands, buildings, 
or hertiable subjects, which shall be conveyed and settled to, for, 
and upon such and the like uses, trusts, intents, and purposes, in 
the same manner as the lands, tenements, or heritages which shall 
be so purchased, taken, or used as aforesaid stood settled or limited, 
or such of them as at the time of making such conveyance and set- 
tlement shall be existing undetermined and capable of taking ef- 
fect; and in the meantime, and until such purchase shall be made, 

* , Application 

the interest or annual produce of such money shall from time to •( the inter- 
time be paid, by order of the said Court to the person or persons 
who would for the time being have been entitled to the rents and 
profits of the lands, buildings, or heritable subjects so hereby direct- 
ed to be purchased, in case such purchase or settlement were made, 

LXXIU. That if any money so agreed or awarded to be paid Appiicatioii 
for any lands, buildings, or heritable subjects so purchased, taken, ^•"j^^^jjj 
or used for the purposes aforesaid, and belonging to any incorpora- ing to £20. 
tion, or to any person or persons under disability or incapacity as 
aforesaid, shall be less than the sum of two hundred pounds ster- 
ling, and not less than the sum of twenty pounds sterling, then and 
in all such cases the same shall, at the option of the person or per- 
sons for the time being entitled to the rents and profits of the sub- 
jects so purchased, taken or used, or of his, her, or their tutors 
or curators in case of infancy or lunacy, to be signified in writing 
under their respective hands, under the like direction and authori- 
ty, be paid into any of the said banks, and be placed to his or their 
account as aforesaid, in order to be applied in manner herein-be- 
fore directed ; or otherwise the same shall be paid at the like op- 
tion to two trustees, to be nominated by the person or persons 
making such option, and approved of by three or more of the 
trustees of the turnpike road or roads on account for which such 
money shall have been agreed or awarded to be paid, (such nomi- 
nation and approbation to be signified in writing under the hands 
of the nominating or approving parties,) in order that such princi- 
pal money, and the interest arising therefrom, may be applied in 
any manner herein-before directed, so far as the case be applica- 
ble. 

LXXII. That 
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Appikation LXXIV. That where such money so agreed or awarded to be 
than £2 1. paid Hs laiiit before mentioned (i^hall be Jess than twenty pounds 
sterling, then and in all such cases the same shall be applied to the 
use of the person or persons v%'ho would for the time being have 
been entitled to the rents and profits of the subjects so purchased, 
taken, or used for the purposes of this act, in such manner as such 
trustees of any turnpike road as aforesaid, or any two or more of 
them, shall think fit ; or, in case of infancy or lunacy, then to his, 
her, or their tutors and curators, to and for the use and benefit of 
such person or persons so entitled respectively. 
miklnVou"' LXXV. That in case any person or persons to whom any 
chMe money sums of money shall be awarded fur the purchase of ait y lands, 
to«*BaikI" buildings, or other heritable subjects to be purchased by virtue of 
orde?onhe^ this act, shall (1) refuse to accept the same, or (2) shall not be 
s«Mion! able to make a good title to the premises to the satisfaction of the 
said trustees, or (3) in case such person or persons to whom such 
sums of money shall be so awarded as aforesaid cannot be found, 
or (4) if the person or persons entitled to such lands, tenements, 
or heritages be not known or discovered, then and in every such 
case it shall and may be lawful to and for such trustees of any 
turnpike road or roads as aforesaid, or any two or more of them, 
to order the said sum or sums of money so awarded as aforesaid 
to be paid into the Bank of Scotland, or Koyal Bank of Scotland, 
or Bank of the British Linen Company, to the credit of the par- 
ties interested in the said lands, buildings, or other heritable sub- 
jects, (describing them,) subject to the order, control, and disposi- 
tion of the Court of Session ; which said Court, on the application 
of any person or persons making claim to such sum or sums of mo- 
ney or any part thereof, by petition, shall be and is hereby em- 
powered, in a summary way of proceeding or otherwise, as to the 
same Court shall seem meet, to order the same to be laid out and 
invested in the public funds, and to order distribution thereof, or 
payment of the dividends thereof, according to the respective 
estate or estates, title, or interest of the person or persons making 
claim thereunto, and to make such other order in the premises as 
to the said Court shall seem just and reasonable; and the cashier 
or cashiers of the Bank of Scotland, or Royal Bank of Scotland, 
or Bank of the British Linen Company, who shall receive such 
sum or sums of money, is and are hereby required to give a receipt 
or receipts for such sum or sums of money, (mentioning and spe- 
cifying for what and for whose use the same is or are received,) to 
such person or persons as shall pay any such sum or sums of 

money into the bank as aforesaid, 

LXXVI. That 
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LXXVl- Tbat where any question shall arise touching the title wb«ro any 
of any person to any money to be paid into the said banks, for the ^«ii ariia 
purchase of any lands, buildings, or other heritable subjects as right to lucii 
aforesaid, the person or persons who shall have been in possession ^rtont wbo 
of such lands, bnildings, or other heritable subjects at the time ofpoMenioD«f 

*^ the premltM 

such purchase, and all persons claiming under such person or per- ■*>*" ^ 
sons, or lender the possession of such person or persons, shall be tttitd. 
deemed and taken to have been lawfully entitled to such lands, 
buildings, or other subjects according to such possession, until the 
contrary shall be shown to the satisfaction of the said Court of 
Session ; and such money, and the interest thereof, shall be paid, 
applied, and disposed of accordingly, unless it shall appear to the 
said Court that such possession was a wrongful possession, and that 
some other person or persons was or were lawfully entitled to such 
lands, buildings, or other heritable subjects. 

liXXVII. That where, by reason of any disability or incapa- The court 
city of the person or corporation entitled to any lands, buildings, reasenabie^ 
or other heritable sul^ects to be purchased under the authority ofpurchueito 
any turnpike act or of this act, the purchase money for the same ^Q^ri^i^,^ 
shall be required to be paid into the said banks, and to be applied cm««- 
in the purchase of other lands, buildings, or other heritable 8ub-> 
jects, to be sejbtled to the like uses in pursuance of this act, it 
shall be lawful for the said Court to order the expenses of all pur- 
chases from time to time to be made in pursuance of this act, or 
so much of such expenses as the said Court shall deem reasonable, 
together with the necessary expenses of obtaining such order, to 
be paid by the said trustees out of the purchase money of the 
l^Ads* buildings, or other heritable subjects acquired by them, who 
shall frofio time to time pay such sums of money for such purposes 
^ jthe said Court shall direct. 

L]^XVIII. That in making or altering the course of any turn- Power to 
pjke road, or widening the same, it shall be in the power of the'gadt 
trustees of such road to cause the same to be carried through any °|*|!!/gi.|(. 
plnister's glebe, fifteen days previous notice of their intention so ^^ 'ebe^" 
tio do being given to such minister and to the clerk of the Presby- fo*''^uDd* 
tery of the bounds : Provided always, that such quantity of ground ^^®' ®^* 
sbidl be added to the glebe lying most contiguous and convenient 
thereto (such ground not being an orchard, garden, lawn, policy, 
nursery for trees, planted walk, or avenue to any house, nor in- 
closed ground planted as an ornament or shelter to a house), as 
«hall be a sufficient compensation for tbat taken for such road ; 
M bich ground such trustees shall have power to purchase from the 
£ contiguous 
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contigaoas proprietor or occupier, who shall, in like manner, be 
empowered and bound to sell such land, whether the same be nn- 
compenu- ^^^ entail or otherwise ; and in case of any di£Ference with regard 
ju^ry.^'*'' ^^ to the amount of such compensation, or the price to be paid to 
such proprietor, or the damage due to the occupier, application 
shall be made to the Sheriff of the shire, who shall summon a jury 
and determine the same, in like manner as is herein-before directed 
in regard to lands to be taken for the purposes of making, alter- 
ing, or widening turnpike roads ; and upon such determination, 
and upon payment being made by such trustees of such price to 
the proprietor, and damage due to the occupier of the ground, or 
consignation thereof in any of the banks above mentioned, such 
trustees shall from thenceforth have a right to cause the addition to 
be made to the glebe, and to take and use the part of the glebe 
necessary for the purpose of altering or widening such roads, with- 
out any disposition, or conveyance, or infeftment whatsoever ; and 
Proceedings the proceedings and determination of the Sheriff shall be final and 
conclusive, and shall not be subject to review, by advocation, 8us« 
pension, or reduction, or otherwise, by any process or court what- 
ever, 
vaiumi rent LXXIX. That in every case where it may be necessary to ox- 
tered in re-' change or take ground, as herein-before allowed, for the purposes 
greund of tumpiko roads, or for making a compensation for glebes, the 
same shall not a£Pect, alter, or diminish the valued rent of the lands 
from which such ground shall be so taken. 
Power to get LXXX. That it shall be lawful for the trustees of any turn- 
pike road, or any person authorized by them, to search for, dig, 
and carry away materials (I) for making or repairing such road 
and the foot paths thereof, or (2) building, making, or repair- 
ing any toll -house, bridge, or any other work connected with such 
From open road, from any common land, open uncultivated land or waste, or 
paying •ur!' to doposit mud or rubbish thereon, without paying any surface 
amage. ^jj^jjiggg^ qji j^j,y thing for such materials, except for stone to be 

used for building, and (3) to carry the same through the ground 
of any person, such trustees or other persons authorized by them 
filling up the pits or quarries, levelling the ground wherefrom such 
materials shall be taken, or fencing off such pits or quarries, so 
that the same shall not be dangerous to any person or cattle, and 
paying for or tendering the damage done by going through and 
over any enclosed or arable lands for or with such materials, mud, 
or rubbish, such damages to be ascertained as herein-after men- 
tioned ; and also, that it shall be lawful for such trustees and other 

persons 
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persons authorized by them as aforesaid to search for, dig, and 
carry away any such materials in or out of the enclosed land of any 'J'®"^*."'^ 
person where the same may be found, and to land or carry the 
same through or over the ground of any person (such materials Ezceptiom. 
not being required for the private use of the owner or occupier of 
such land> and such land or ground not being an orchard, garden^ 
lawn, policy, nursery for trees, planted walk, or avenue to any 
house, nor inclosed ground, planted as an ornament or shelter to a 
house, unless where materials have been previously in use to be 
taken by the said trustees), making or tendering such satisfaction 
(1) for stones to be used in building, and (2) for the surface dam- toVenutde? 
age done to the lands from whence such materials shall be dog and 
carried away, or over or on which the same shall be carried or 
landed, as such trustees shall judge reasonable; and in case such 
trustees and the proprietor or occupier of such lands shall differ as 
to the amount of such payments and damages as aforesaid, it shall 
be competent to the Sheriff or Justices of the Peace for the shire 
wherein the place from whence such materials shall have been ^rtaiam«n*T 
taken, or on which the same shall have been landed or carried, 
shall be situate, on the application of either party, with an inducise 
of six days, to hear and determine all questions as to the amount 
of such payments and damages, and the expenses attending the 
same : Provided always, that before taking such materials from Fourteen 
any inclosed land from which the same shall not previously have Jobeg?iLn* 
been in use to be taken, fourteen days previous notice in writing, Jiau w?ta!" 
signed by two trustees, shall be given to or left at the usual resi-cSled^uneu. 
dence of the proprietor and occupier of the land or quarry, from 
which it is intended to take the same, or his or her known agent, 
to appear before the Sheriff or any two Justices of the Peace, act- 
ing for the shire where the said lands are situate, to show cause 
why such materials shall not be so taken ; and in case such pro- 
prietor, occupier, or agent shall attend, pursuant to such notice, or be^gwen!' *° 
shall neglect or refuse to appear (proof on oath in such case being 
duly made of the service of such notice), such Sheriff or Justices 
shall authorize or prohibit the trustees to take such materials, or 
make such order as they shall think fit. 

LXXXI. That it shall not be lawful for any person to take^^i^'^^^^^'* 
away any materials which shall have been procured or provided or '"^^^'Jfl'f 
used for the repair or use of any turnpike road, or to take any ma- repairing 
terials out of any quarry which shall have been opened by any turn- '**^' ^^* 
pike trustees for the purpose of getting materials for any turnpike 
road so as to interrupt or interfere with the workings carried <m by 

such 
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ftuch trastees ; and every person to offending shall, for every sach 
offenoe, forfeit and pay any snm not exceeding five pounds. 
TniBtMt to LXXXI I- That it shall be lawful for the trustees of every turn* 
plSm fn cer- P^^® ^^^^ ^ make and keep in repair footpaths on the same ; and all 
uin caMs. g„Q[j trustees are hereby required to make and maintain a foo^th 
on all such roads within two miles of any city, bnrgb, or town, the 
population of which, within a circle described with a radius of half 
a mile round the market cross or centre of the market place there- 
of, shall amount to two thousand souls ; and if any such trustees 
shall fail to make or maintain such footpath within the distance afore* 
n ^^^ ^^ ^^y ^^^^ ^^y* burgh, or town, any five householders there- 
forc«inent. of finding cautiou to pay the expenses of process, or any magis< 
trate thereof, may apply to the Sheri£F by petition and complaint, 
who is hereby authorised to ordain such footpath to be made or 
repaired, and the expenses thereof to be paid out of the funds of 
the trust, 
fdirrninr** I'XXXIII. That it shall be lawful for the trustees of any 
tcmM^iTry* tumpiko road to make a road through the grounds adjoining 
'OAd* to any ruinous or narrow part of any turnpike road, (not being an 

orchard, garden, lawn, policy, planted walk, or avenue to any 
house, or nursery for trees,) to be made use of as a public high- 
way whilst the old road is repairing or widening, making recom* 
Rce«mp*DM P®"*^ ^^ ^^® proprietor and occupier of such grounds for the dam* 
ages they may thereby sustain ; and in case such trustees and such 
proprietor or occupier shall differ as to the amount of such dama<* 
uined "^'^ ges, it shall be competent to the Sheriff or Justices of the Peace 
for the shire where such damages or any part thereof shall have 
been incurred, on the application of either party, with an indocin 
of six days, to hear and determine all questions as to the amount 
of such damages, and the expenses attending the same. 
TrattMsto L XXX IV. That it shall be lawful for the trustees of every 

make tide ^ ^ ' 

dnioi. turnpike road to make sufficient side drains on any such road, with 
power to conduct the water therefrom into any adjoining land, 
ditch, or watercourse, (such land not being the site of any house 
or garden,) in such manner as shall be least injurious to the pro* 
prietor or occupier of such land ; the said side drains to be main* 

ttiereof. tained at the expense of the trustees. 

LXXXV. That it shall be lawful for the trustees of every 

ffnifefi to 

BMktdiiobef turnpike road to make sufficient ditches along the side of any such 
road, provided that if the land is inclosed on the side of such turn- 
pike road such ditch shall be made on the field side of the fence, 
and also to make proper ditches and outlets from the said side 

ditches 
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ditches through any lands adjoining any such turnpike road, (not 
being the site of any house or garden,) in such manner as shall be 
least injurious to the proprietor and occupier of such land ; and the Omupier to 
occupier of such land (unless such land be uninclosed and waste) clean. 
shall be obliged in all time thereafter to keep clear such side dit- 
ches and other ditches or outlets, as well as all such ditches already 
made along the sides of any turnpike road, when so required by 
the said trustees or their surveyor; and in case the proprietor or 
occupier shall neglect or refuse to cleanse such side ditches or 
other ditches or outlets, when duly required by such trustees or thfreofT 
surveyors, such trustees or surveyors are hereby empowered to 
cleanse such side ditches or other ditches or outlets, and levy the 
expense thereof from the occupier of such grounds, in the same 
manner as other penalties by this act imposed : Provided always, 
that nothing herein contained shall prohibit any proprietor or oc- 
cupier from substituting, to the satisfaction of the trustees, any 
other equally effectual ditch or outlet in place of that constructed 
by the trustees. 

LXXXVI. That the trustees of any turnpike road, in making, j^^'g*];^^!?' 
widening, altering, or improving any such road, shall be and are***""''®*^* 
hereby empowered to raise or lower and widen, as shall seem to 
them expedient, any road, passage, or highway entering upon 
such turnpike road, in order to render the junction thereof easy 
and commodious ; and where any other turnpike road, highway, 
private road or passage so entering shall not have been raised, 
lowered, or widened by the said trustees, the trustees of such other 
turnpike road or highway, or the proprietor or occupier of such pri- 
vate road or passage, shall build sufficient conduits or bridges over the 
side drains and ditches of any turnpike road so joined or entered up- 
on, opposite to any such other turnpike road, highway, private road 
or passage, and thereafter maintain and uphold the same, all to the 
satisfaction of the trustees of any turnpike road so joined or enter- 
ed upon ; and in case the trustees of such other turnpike road or 
highway, or the proprietor or occupier of such private road or 
passage, shall neglect or refuse to maintain the said conduits or 
bridges, it shall be lawful for the trustees of any turnpike road so 
joined or entered upon to repair the same, and charge such persons 
respectively with the expense thereof; and it shall not be lawful 
for the trustees of such other turnpike road or highway, or any 
such proprietor or occupier, to make or keep any mound, sloping 
bank, or projection into or upon the sides of any turnpike road, or 
to eat or slope away any part of the sides of any turnpike road, or 

keep 
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roIiy*rerao»e ^®®P ^^ "®® ^^X ^"^^ *^®P^ » *"^ '^ ^^® trustees of stich otlicr tum- 
"ro"ec1ionf. P*^® *'®*^ ^^ highway, or any such proprietor or occupier, shall 
s^des Cfany^ "^ST^^^^ ^^ refuse to remove such mounds, bank, or projection^ or 
^^*^' to make up such cutting or sloping, it shall be lawful for the trus- 

tees of any turnpike road so joined or entered upon to remove such 
obstruction and repair such defects at the expense of such trustees, 
proprietor or occupier respectively. 
Timber, LXXXVIJ. That it shall be lawful for any trustee or survey- 

teflon roads. ^^ ^^ *"y turnpike road, or other person authorized by the trus- 
S!^tSd for!' t®®s of any such road, brevi manu, to seize and carry oflF any tim- 
feited. i^g,.^ stone, dung, rubbish, or other matter or thing whatsoever, 
laid or left upon any such road or footpath, or on any side drain 
or ditch of such road, and to sell or otherwise dispose of the 
same as a forfeiture, in such manner as the trustees shall 
direct, unless such matter or thing shall be previously redeemed 
by the owner thereof, by payment of the penalty in such case en- 
acted : Provided always, that the proprietor or occupier of any 
lands or houses may lay down any materials for building or repair- 
buiiding jng any house or wall immediately adjoining any turnpike road, 
such materials occupying one-fourth part of such road. only, and 
such proprietor or occupier giving three days previous notice in 
writing to the clerk or surveyor of the road, and erecting such 
fence round such materials, and fixing and lighting lamps thereon, 
in such manner as the trustees may require. 
Owner* of LXXXVIIJ. That the owners or occupiers of the lands next 
lands to cut adjoining to every turnpike road shall prune and trim their hedges, 
and brancbei and cut them down to the height of six feet from the surface of 

of trees pre* 

judicingtbe the ground, and also cut, prune, or lop the branches of trees, 
bushes, and shrubs growing in or near such hedges or other fen- 
ces adjacent thereto, (such fences, trees^ bushes, or shrubs not be- 
ing in any garden, orchard, policy, walk, or avenue to a house, 
nor any tree, bush, or shrub being an ornament or shelter to a 
Exception, house, unless the same shall hang over the road or footpath or any 
part thereof in such a manner as to impede or annoy any carriage 
or person travelling thereon,) in such manner that the turnpike 
road shall not be prejudiced by the shade thereof, and that the 
sun and wind may not be excluded from such turnpike road to the 
damage thereof ; and that if such owner or occupier shall not, within 
fortendayt, ten days after notice given by the surveyor for that purpose, cut, 
may com- prune, and trim such hedges, or cut, prune, or trim such branches 
justices, wbo of troes, bushes, and shrubs, in manner aforesaid, it shall and may 
tbem to be be lawful for such surveyor, and he is hereby required^ to make 

complaint 
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complaint to the Sheri£F or Justices of the Peace, who shall grant 
warrant to summon the occupier of such lands, and the owner 
thereof, or his agent or factor in his absence, ten days after ser- 
vice, to appear and answer the said complaint ; and if it shall ap- 
pear to such Sheri£P or Justices, that such occupier or owner has 
not complied with the requisites of this act in that behalf, it shall 
and may be lawful for such Sheri£F or Justices, upon hearing the 
surveyor and occupier or owner of such land, or an agent autho- 
rized to appear for either of them, or in default of their appear- 
ance, upon having due proof of the service of such summons, and 
considering the circumstances of the case, to order such hedges to 
be cut, trimmed, and pruned, and such branches of trees, bushes, 
and shrubs to be cut pruned, or trimmed, in such manner as may 
best answer the purposes aforesaid ; and if the occupier of such Penalty for 
lands shall not obey such order within ten days after it shall have oider of jut- 
been made, and he shall have had due notice thereof, he shall for- 
feit the sum of two shillings for every twenty-four feet in length 
of such hedge which shall be so neglected to be cut, trimmed, and 
pruned, and the sum of twopence for every tree, bush, or shrub, 
which shall be so directed to be cut, pruned, or trimmed ; and the 
surveyor, in case of such default made by the occupier, shall, and 
he is hereby required to cut, prune, and trim such hedges, and to 
cut, prune, or trim such branches of trees, bushes, and shrubs, in 
the manner directed by such order ; and such occupier shall be 
charged with and pay, over and above such penalties, the expenses 
of such cutting, pruning, and trimming, 

LXXXIX. That no person or persons shall be compelled, nor ximeofcuu 
any surveyor permitted, by virtue of this act, to cut or prune any {ngVtdgM?' 
hedge, at any other time than between the last day of September 
and the last day of March, (a) nor to cut, prune, or lop the 
branches of any ornamental trees (unless the same shall hang over 
the road or footpath, or any part thereof, so as to impede or an- 
noy any carriage or person travelling thereon,) if the proprietor 
or tenant of the lands shall become bound to pay the additional 
expenses, which their remaining uncut or unlopped may occasion 
the said trustees in keeping any such roads in repair. 

XC. That if any person shall fill up or obstruct any ditch at the p^n.^^j, ^^^ 
side of any turnpike road, or any ditch used for conveying water jj"°Ji "■' 
from the said road, or any side drain thereof, or ditch or drain un- anVobSroc! 
der the same, or shall encroach by making any dwelling house or ^**"' ^^' 
other building, or any hedge, ditch, or other fence, or in any other 

manner 

(a) The additional proTision is not in the English statute, sect 117. 
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manner whatever, or any turopike road, or shall make any drain, 
gutter, sink, or watercourse across, under, or upon, or shall turn 
or conduct any drain or water across, under, or upon, or in any 
way break up the surface of any turnpike road, without the con- 
sent in writing of the trustees of such road, or of their surveyor, 
such person shall forfeit for every such o£Fence a penalty not ex- 
ceeding five pounds ; and it shall be lawful for the trustees of any 
scab road to cause such dwelling house or other building, hedge, 
ditch, or fence, drain, sink, watercourse, gutter, or other encroach- 
ment, to be taken down or filled up at the expense of the person 
so offending. 
Nob«uie. XCI. That no houses, walls, or other buildings above seven 
SeiedMtVe feet high, shall be erected without the consent of the trustees pre- 
tlfrMkS°' vionsly obtained in writing, and no new indosures or plantations 
thS*duun"e shall be made within the distance of twenty-five feet from the 
S'e*fw?^" centre of any turnpike road (a), without prejudice always to any far- 
^DTre%ere. ther powers and authorities vested in any turnpike trustees there- 
coBMDto? aneot by any local act of Parliament, and no place out of which 
uie truttew. ^^^ trustees of any turnpike road have been in the use of taking 
materials shall, without the consent of the trustees previously ob- 
tained in writing, be in any way shut up or inclosed, under the 
TmMj£b. penalty of five pounds for every such offence, and the expense of 
demolishing snch house, wall, or building, or of removing such 
incloeure or plantation ; and the Sheriff of the county and Jus- 
tices of the Peace are hereby authorized and empowered, on ap- 
plication by any one of the turnpike tro9tees9 or their clerk, to 
order auch house, wall, building, inclosure, or plantation, to be 
puUed down or removed at the expense of the person er^ecting or 
making the same, or of the oceupier or owner of the ground ; nor 
«hall the inclosing of such place, out of which materials shall have 
■been taken as aforesud, preclude the trustees of fmy turnpike 
f«ad £rom re-^opeoing and using the same. 
Power to XCI I. That k shall be lawful for the trustees of any turnpike 
water roadi. ^^ ^ causo the wbolo, or.auy part tjiereof, to be watered, and 
far ibat purpose to take water fjrom any pood, stream, o.r source, 
with the consent of the owner thereof, or other p^sons interested 
therein, and to dig and make ways and passages, and ^rect ppmps 

To t«te ««. ««<J engines for such purpose, and io make auch compeBsatk>n as 
^•roDflOBi* 'may 

•iMflMUioa. ^ 

(a) In the English act, sect. 118, the distance is 30 feet if within three 
three miles of soy msrket town, end S25 feet beyond that diBtanoe; and by 
sect 124, the centre of the road is held to be the middle of the hard road 
maintained by the trustees for six months before the offence. 
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be agreed apon between the said trustees, and such owners or per- 
sons as aforesaid. 

XCIII. That the trustees of every tornpike road shall caase mie^iooM 
stones or posts to be set np on or near the sides of every turnpike ^u toile^'' 
road, at the distance of one mile from each other, denoting the ^*^*^' 
distance of such stone or post from some town or place to or from 
which such road shall lead ; and also direction posts at the several 
highways or turnpike roads leading out of, or crossing any such 
road, with inscriptions thereon, denoting to what places such roads 
respectively lead (a) ; and any person who shall wilfully break, 
cut down, pull up, or damage any such post or stone, or obliterate, dtttroyiuff 
deface, spoil, or destroy any of the letters, figures, or marks which overeharging 
shall be inscribed or painted thereon, or any person letting horses 
or carriages for hire, who shall charge for more than half a mile 
in one hiring above the number of miles marked on such posts or 
stones, shall forfeit and pay any sum not exceeding five pounds for 
every such o£Fence. 

XCl ¥• That the trustees of every turnpike road shall erect suf- y^u,,^,, 
ficient parapet walls, mounds, or fences, or other adequate means *^*>' ^'^^^ 
of security, along the sides of all bridges, embankments, or other «herftnec«i- 
dangerous parts of the said roads ; and if they shall fail therein, 
it shall be lawful for the procurator fiscal, or any commissioner of ^^,^^"^' 
supply for the shire in which the part of such road complained of 
is situated, such commissioner finding security to pay expenses of 
process if he shall fail in his action to prosecute the trustees of any 
such turnpike road before the Sheri£F of the shire in which such 
road is situated, who shall judge and determine therein in a 
summary manner, and upon finding the complaint well founded, 
may compel the said trustees to remedy the matter complained of, 
and allow the prosecutor the expenses of process; but if such pro- 
secution shall be found groundless, the private prosecutor shall be 
liable in expenses. 

XC V. That it shall be lawful for the trustees of every turnpike Paruhet 
road, where the parapet of any bridge, or any toll-house, toll- d.mageVtS' 
bar, fence, milestone, direction post, or any erection, building, '**"^*'''*"' 
matter, or thing belonging to the said trustees, or used for the 
purposes of the trust under their management, shall be destroyed 
or injured, and the persons so offending cannot be discovered and 
convicted, to complain to the Sheriff or Justices of the Peace of 

the 

(a) The English Statute, sect. 119, in addition, requires the names of 
towns and yillages to be pat up at the entrance thereto^ and stones to mark 
the boundaries of Parishes. 
P 
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the shire in which such damagpe shall have heen committed, having 
previously given notice in writing of their intention of making 
Notices B°c^ complaint on the church door of the parish in which the said 
^^*"' damage shall have been committed, for two consecutive Sundays, 
and which complaint the said Sheriff or Justices shall hear in a 
summary way, and if they shall sustain the same, they are hereby 
empowered and required to assess the amount of such damage, and 
the expense of process or proceedings, upon the proprietors, oe* 
cupiers, and such other persons of the parish wherein such damage 
shall have been committed as aforesaid, as are liable for the pay- 
ment of the conversion money leviable for statute labour in the 
^. ^ , shire in which such parish is situated ; which assessment shall 

Mode of «B- ^ * • ^ 

MumcDt. j[>e levied by the said trustees upon the same persons, in the same 

proportions, with the same relief to landlords against tenants, in 

the same manner as the said conversion money may be levied. — 

(See alteration by Statute Labour Act, 8 and 9 Vict., cap. 41, 

sect. 25.) 

Penalty on XCVL That if any person (I) shall ride upon any footpath or 

committing causcway OB or by the side of any turnpike road, made or set apart 

l^*— '^Ri<i- for the use or accommodation of foot passengers, or (2) shall lead 

path*. or drive any horse, ass, mule, swine, or cattle, or carriage 

&c.. oa?(M>tl of any description, or any wheel-barrow, trade, or sledge, or 

^^ ** any single wheel of any waggon, cart, or carriage, apart there* 

3. Damage to from, upon any such footpath or causeway; or (8) shall wilfully 

ledgef. c. ^|^g|.|.QQ|.^ Qf j^^ Qp cause any injury or damage to be done to the 

4.Damageto8ame« or to the hedges, posts, rails, or fences thereof; or (4) shall 
" ^"* ' wilfully pull down or damage any bridge, wall, toll-bar, or any 

building, fence, or erection made by the trustees of any turnpike 
5 Damage to I'oad, or repaired or repairable by them ; or (5) shall break, in- 
»**"-"^jure, remove, or displace any took, trestles, ban, stones, mate. 

rials, or other artide whatsoever, belonging to such trustees, or 
6. Dragging ^^^^ ^^ ^^Y ^^^^ ^^^^ Under their authority ; or (6) shall hatd 
on road. &c. ^|. ^j^^^ q^ cause to be hauled or drawn, upon any part of any 

turnpike road, any timber, stone, or other thing, otherwise than 

upon a wheeled carriage, or shall suffer any timber, stone, or 

other things which shall be carried principally or in part upon a 

7 Turning ^^^^^^^ Carriage, to drag or trail upon such road ; or (7) in 

piottgiia, ftc. piQugiiing Qp harrowing any adjacent uninclosed kuid, shall turn 

any faoise, plough, or harrow in or upon any such road, or the side- 

drains or ditches thereof ; or (8) shall, in or upon such road, or 

ing animal*, by the sido or sides thereof, or in any exposed situation near 

thereto, kill, slaughter, singe, scald, burn, dress, or cut up any 

beast 
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beast, 8 wine, calfi lamb, or other cattle ; or (9) if any person driv^ 9. cwHag* 
ing any carriage, cart, horse, or other beast on the said road, con- 
veyiDg any iron bar or rod, tree, wood, stone, basket, or pannier, 
or any other matter or thing, except hay and straw, sufler the 
same to project by more than thirty inches from the side of such 
horse or other beast, or more than one foot laterally beyond 
the wheels of such carriage, or so as in any manner to obstruct 
or impede the passage of any person, or any horse, beast, or car« 
riage travelling along such turnpike road ; or (10) if any person lo. Length 
shall carry any timber or other article above twenty-five feet long^^^^'**' 
on any cart or carriage not having more than two wheels ; or (11) n. Tenu. 
if any hawker, higgler, gipsy, or other person shall pitch any 
tent or encamp upon or by the sides of any part of any turn- 
pike road ; or (12) if any person occuping or using a blacksmith's is. smith's 
shop, foundery, smelting house, iron or brass work, boiler-making 
work, glass work, soda, soap, or chemical work, shall not, by good 
and close shutters, every evening after it becomes twiligbt, or 
otherwise^ bar and prevent the light from such shop shining into or 
upon the said road, and from being dangerous or detrimental to tra- 
vellers ; or (13) if any person shall make or assist in making any is. Firo- 
fire or fires commonly called bonfires, or shall set fire to or let off 
or throw any squib, rocket, serpent, or other firework whatsoever 
within one hundred feet of the centre of such road, or shall 
discharge any gun, pistol, or other fire arms, fly kites, or bait or 
run for the purpose of baiting any bull, or play at football, ten- 
nis, fives, cricket, or any other game or games upon such road or 
on the side or sides thereof, or in any exposed situation near there- 
to, to the annoyance of any passenger or passengers ; or (14) if any 14, LMving 
person shall leave any waggon, cart, or other carriage whatever *^^'^** 
npon such road or on the side or sides thereof, without any 
proper person in the sole custody or care thereof, longer than may 
be necessary to load or unload the same, except in cases of accident, 
and in cases of accident for a longer time than may be necessary to 
remove the same, or shall not place such waggon or other carriage, 
during the time of loading or unloading the same, or of taking 
refreshments, as near to one side of the road as conveniently may 
be, either with or without any horse or beast of draught harnessed 
or yoked thereto; or (15) shall lay any timber, stone, hay, straw, is* Deposits 
dung, manure, soil, ashes, rubbish, or other matter or thing what- 
soever npon such road or on the side or sides thereof, or the foot- 
paths or causeways adjoining; or (16) shall hang or lay any linen 16. Hangiog 
clothes or other such article on any hedge or fence of any such ae. 

road 
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17. Fiow«f road; or (17) shall suffer any water, filth, dirt, or other offensive 

water, &c. ^ i . i m • « « 

matter or thing whatsoever to run or flow into or npon snch road, 
or footpaths, from any house, building, erection, lands, or premises 
i8.swine&c. adjacent thereto ; or (18) if any person driving any pigs or swine 
upon such road, shall suffer such pig^ or swine to root up or dam- 
age such road, or the fences, hedges, banks, or copse on either side 
i» Leaving thereof respectively; or (19) if any person shall, after having 
blocked or stopped any cart, waggon, or other carriage in going 
up a hill or rising ground, cause or suffer to be or remain on such 
road the stone or other thing with which such cart or other car • 
90. Destroy- riage shall have been blocked or stopped ; or (20) if any person 
Dg ampt c ^^^11 ^^Y\ down, damage, injure, or destroy any lamp or lamp-post 
put up, erected, or placed in or near the side of any turnpike road 
or toll-house erected thereon, or shall extinguish the light of any 
such lamp ; every person offending in any of the cases aforesaid 
shall for each and every such offence forfeit and pay any sum not 
exceeding fifty shillings, over and above the damages occasioned 
thereby. 
Regulation XCVII. That if the driver of any cart, waggon, or other such 
carriage on any turnpike road shall (1) ride on the shafts or in or on 
on^?ri/er:-.any Other part of such carriage, without having and holding reins 
WithoutSoa- attached to each side of the bridle of each beast of draught draw- 
3 L avi '"fi^ ^"^^ ^^^^ ^^ carriage, or (2) shall at any time leave the same 
borie,&c. travelling on any such road without having some person to guide 
3.^ Loose the beast or beasts of draught drawing the same, or (3) shall al- 
low to go at large any dog that may be attending him, or his wag- 
gon, cart or other such carriage, or shall not chain or fasten the 

4. Taking game to such waggon, cart, or carriage ; or (4) if the driver of 

any sort of carriage shall not keep to the left or near side of such 
road on meeting or on being overtaken by any other carriage or 

5. Obstruct- any rider, or (5) shall wilfully prevent any other person passing 

him or his carriage ; such driver shall for every such offence for- 
feit and pay a sum not exceeding five pounds, over and above the 
damages occasioned thereby. 
One driver XCVIII. That (1) if ouo pcrsou act as the driver of more than 
cba'geo'f two carts, waggons, or other such carriages on any turnpike road, 

two c&r^A • 

Penalty 40s. O"* ('^) ^^ ^^® hinder of two carts, waggons, or other such carriages, 
.'d?i?rr":-*' wlien under the care of only one person, shall be drawn by more 
I. irmore than one horse, or (3) if the horse of such hinder cart, waggon, 
s. Or hinder or Carriage shall not be attached by a rein to the back of the cart 
than^o^rse. which shall be foremost, and follow in the same line therewith, the 
cirPnoYJt?' horse drawing such hinder cart not being permitted to be farther 

toched, &c. frQUl 
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from the furemost than six feet, the owner or driver of every such 
waggon, cart or other carriage, shall for each transgression in any 
of the points aforesaid forfeit and pay a sum not exceeding forty 
shillings. 

XCIX. That no waggon or cart travelling on any turnpike ul^dnvecalu 
road shall be driven by any person who shall not be of the full age ^^' 
of fourteen years (a), under a penalty for each such o£Pence not 40t?un'owQ. 
exceeding forty shillings, to be paid by the owner of such waggon not upwards 

of 14 jearaof 

or cart. age. 

G. That if the causeways and foot paths of any turnpike road, Penom 
or any part thereof, shall be opened up by any person or persons, or conveyiDs 

.,, <*, ., !•!• i. water acrofs 

With leave of the said trustees, or otherwise uavmg authority so the reads or 
to do, for the laying of pipes for water, gas, tunnels or railroads, must repair 
or for any other purpose whatever, and the same shall not be im- 
mediately thereafter repaired, renewed, and rendered completely 
sufficient and good by the person or persons opening up the same, 
to the satisfaction of the said trustees or their surveyor, then the 
said trustees or their surveyor shall have full power, and they are 
hereby authorised to execute the necessary repairs on the part or 
parts of such road or footpath so opened up, and to restore the same 
completely, and to charge the expense thereof against the person or 
persons opening up the same, which shall be ascertained by an account cxptnse 
under the hands of the said trustees or a quorum of them, or of their uined?*'^' 
clerk or surveyor; and if any damage shall happen to the public oanaget. 
from the operations of the persons opening up the road as afore- 
said, such persons shall be solely liable for the same, and be obliged 
to relieve the said trustees thereof, and of all expenses attending 
the same ; and in all cases where any injury shall arise to any 
turnpike road from any drain, conduit, pipe, water, matter, or 
thing whatsoever being conveyed across, in, under, or upon, or by 
any thing done upon any part of such road, by any person having 
leave or otherwise entitled so to do, and such injury shall not be 
immediately repaired to the satisfaction of the trustees, they or 
their surveyor are hereby authorized to repair the same, and charge 
the expense thereof as aforesaid against the person occasioning 
the said injury, or for whose uses or purposes the thing occasion- 
ing the same shall be done or kept. 

CI. That if the surveyor of any turnpike road, or any contrac- SttfTtyort, 
tor or other person employed on such road, shall (1) lay on any leaVenuisao. 
part of any such road any heap of stones or other materials for 

the 

(a) Thirteen years by the English Statute, and the penalty ten shillings, 
(sect. 13). 
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tlie repair thereof, and shall permit the same to remain longer than 
necessary for the breaking and spreading of such materials ; or (2) 
shall lay on any such road any matter or thing, or shall knowingly 
permit to remain on any part of any such road any matter or thing 
whichmay endanger the safety of any passenger; or (3) shall dig 
any pit or make any cut on any turnpike road, without sufficiently 
Penaitr £5. ^^^^E ^^^ Same ; sttch persou shall for every such offence forfeit 
and pay a sum not exceeding five pounds, over and above the da- 
mages occasioned thereby, and expenses ; and it shall be lawful 
mirprcSe- ^^^ ^^Y pp^'so" travelling along any turnpike road to prosecute for 
*"'** such sum, damages, and expenses in manner hereinafter provided : 

Exception \a Provided always, that it shall be lawful for any such surveyor, 
trestle/ contractor, or other person to have on any such road, during day- 
light, any trestles or bars, in any such manner as the trustees of 
such road may judge necessary to prevent interruption of the work 
during the repairing of the road, or to prevent carts or carriages 
from running in tracts injurious to the road ; provided always, 
that such trestles or bars shall at all times be placed in such man- 
ner as not to be more inconvenient to passengers than may be ne- 
cessary to prevent interruption to the work, or to prevent carts 
or carriages from running in tracts injurious to the road. 
Proprieflori OIL That if the proprietor or occupier of any lands ad- 

tofcncepttt . .1 J 1 11 J. . • 

made near jaceut to any turnpike road shall dig any pit or make any 
i2f;eetfrom cut UDOU or within twelve feet of the side of any such road, 

the tide. '^ n -t i i 

and shall leave the same unfenced so as to be dangerous to travel- 
lers, and shall not fence the same when required so to do by any 
two of the trustees of such road, or the procurator fiscal of the 
shire within which the said pit or cut is situated, such proprietor 
Penalty £5 or occupler shall forfeit and pay a sum not exceeding five pounds 
after three for every day such pit or cut shall continue to be unfenced beyond 
' three days after notice shall have been given as aforesaid, and it 
shall be lawful, after such notice, for the said trustees or procura- 
tor fiscal to cause the same to be fenced at the expense of such , 
proprietor or occupier. 
Moanimaito CHI. That if any horse, cattle, ass, sheep, swine, or other 

be pastured ^ » » r» ' 

ontheroada. beast of any kind shall be pastured, or left or permitted to re- 
main, or found straying on any turnpike road or the sides 
thereof, (except on such parts of any road as pass through 

t See aiBeDci— _ _ 

ed clause In or over any common or waste trround, or land not inclosed, or ara- 

StatoteLa- "^ , o » » 

bouract,see. ble On both sides,) the person so pasturing or leaving snoh beast, 

OOe J 

or permitting the same to remain, or the person having the charge 
of such beast, or the owner thereof if such person cannot be found, 

shall 
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shall forfeit and pay a sum not exceeding five shillings for every p«n«uy a« 

such beast ; and it shall be lawful for any trustee of such road, or 

the surveyor of such trustees, or any other person authorized by 

them, brevi manuy to seize and detain the same until such penalty Animal may 

and the expenses of process and proceedings shall be paid ; and in 

case the said penalty and expenses shall not be paid within three 

days after notice of such detention shall be given on the two near* 

est toll-bars on the said road where such animal shall be found, the 

said surveyor or other person shall sell the same, with the autho- And sold. 

rity of the Sheriff or any Justice of the Peace for the shire, who 

are hereby empowered to grant such authority ; and after deduct- Application 

ing the amount of the said peiinhy and expenses, such surveyor or 

other person shall pay the surplus, if any, to the owner of such 

animdi so detained. 

CIV. That every person in plouehinc: any iinindosed land ad- side ridgeg 

. . . .1 J 1 11 1 . I . 1 1 1 .1 -tabemadein 

jomingany turnpike road shall make side ridges along the sides ofunmciosed 
such road of the breadth of twelve feet at the least, under a pe- 
nalty not exceeding ^ve pounds. 

CV. That no gate of any park, field, or inclosure whatsoever oateitoopen 
shall be made to open into or towards any part of any turn- 
pike road, or <\f any footpath belonging thereto^ or be suffered 
so to open, except the hanging post thereof shall be fixed or placed 
so far from the centre of any part of such road as that no part of 
such gate shall when open project over any part of such road^ or of 
any footpath belonging thereto ; and the occupier of any park, field, 
or* inclosure, having any gate opening outwards contrary to the 
meaning of this act, shall, within six days after notice to him or 
her given, either personally or in writing, from the trustees of any 
turnpike road, or their surveyor, cause such gate to be hung so Trusteai 
that no part of the gate when open shall project over any part of 1^^*!^^*'^ 
such road or of any footpath belonging thereto ; and if such occu- 
pier fail so to do, the surveyor of any such road shall cause the 
gate to be hung as herein -before directed, and charge the expense 
of making such alteration and hanging such gate against the said 
occupier, who shall, over and above such expense, forfeit and pay penaitj £5. 
a further sum not exceeding five pounds for such neglect. 

CVI. That the trustees of every turnpike road shall out orv^^ej^toiM 
cause to be cut all weeds growing on the same or the sides there- teei.^' ^^' 
of, when inclosed, at a proper season of the year, in order to pre* 
vent such weeds coming into seed ; and if they £ul so to do for 
eight days after being required by the proprietor or occupier of After eight 
the adjoining land, by notice in writing given to the clerk or sur- ***^* "****** 

veyor, 
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veyor, such proprietor or occupier may cut the same, and charge 
the expense thereof against the said trustees. 
&c.*o"iee-' GVfl. That no person shall hereafter erect any windmill, wa- 
iTioo yards termill, steam engine, or limekiln within the distance of one hnn- 
pikeroTdr" dred yards (a) from any part of any turnpike road, under the pe- 
Penairy £6 nalty of fire pounds for every day such windmill, watermill, steam 
e?erj ay. ^^^gf^^^ ^^ limekiln shall continue, unless the same shall be so pla- 
ced or screened as to prevent damage or detriment to any travel- 
ler on such turnpike road by frightening horses or otherwise ; nor 
Skinner** shall any person hereafter place any skinnei'^s washing pond with- 
in the distance of one hundred yards from any part of any turn- 
pike road, under a penalty not exceeding five pounds for every 
Nottorcn- day any such nuisance shall continue: Provided always^ that no- 

der legal ' "^ ^ 

erection* be. thinir herein contained shall be construed to render letral the erec- 

yondthedli- ® ... 

tance. tion, re-erection, or continuance of any windmill, watermill, steam 

engine, limekiln, or skinner's washing pond, in any case where, by 

the common law, the same shall be a public or private nuisance. 

Owners of CVIII. That the owner of every waggon, or cart, and also of 

carriages, every coach, post chaise, or other carriage, let either in the whole 

cause their or in part to hire shall (1) paint in a straight line horizontally. 

Minted upon somo conspicuous part on the off or right side of his waggon 

or cart, and upon the panels of the doors of all such coaches, post 

chaises, or other carriages, before the same shall be used upon any 

(See Post turnpike road, the Christian and surname and place of abode of 

Duty Act.) . 

such person, or the Christian and surname and place of abode of 
the principal partner or owner thereof, in large legible Roman let- 
ters, either of a dark colour upon a light ground, or of a light co- 
lour on a dark ground, not less than one inch in height, with (2) 
numbers beginning with number one, where more of such carriages 
respectively than one shall belong to the same owner, and pro- 
ceeding in regular progression, and (d) shall continue the same 
thereupon as aforesaid, so long as such waggon, cart, or other car- 
riage shall be used upon any turnpike road ; and every owner of 
any such waggon, cart, or other carriage, using or allowing the 
same to be used upon any turnpike road without the names and 
descriptions painted thereon respectively as aforesaid, and every 
ns on own- P^TBOU driving the same, shall forfeit for every such offence a sura 
er and driver, ^q^. exceeding forty shillings ; and every waggon or cart, and every 
such coach, post chaise, or other carriage, let for hire without the 
name, surname, and place of abode of the owner painted thereon 
as herein-before directed, or having the same or any part thereof 

covered 

(a) Two hundred yards in the English Statute. Sect. 127. 
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covered or placed so as to be illeirible, shall be liable to pay doable Liabi« to 

, , "^ , ... , doublttoll- 

toli-duty; and every person driving any sach waggon, cart, or duty. 

other carriage, who shall refuse to stop and permit the name to be Driver iiabi« 

t . . ,f J I. n in 4o«., If re- 

read or uncovered by any person requiring him so to do, shall over facing to au 

and above forfeit for every such o£Fence any sum not exceeding b» read. 

forty shillings. 

CIX. That it shall be lawful (1) for the procurator fiscal andJr^JJJ^. 
(2) for the trustees of any turnpike road, or (3) any person autho- 1^^^,|^||[*„'2 
rized by them, or (4) any one of their number, to prosecute for f^e expenU 
any expenses, toll-duty, penalty, forfeiture or fine imposed by this •'***• *'"**• 
or any act made for making or maintaining any turnpike road, and 
to recover the same before the Sheri£F or the Justices of the^2|^|,^f 
Peace (1) of the shire in which the same shall have become due or 
been incurred, or (2) where the o£Fender shall reside, subject to ap- 
peal in manner herein-after mentioned; and it shall be lawful for J^^^JJJJJjJ^®^ 
the said trustees to allow the expenses of such prosecutions to be 
defrayed out of the funds of the trust. 

ex. That all expenses, toll-duties, penalties, forfeitures, and Jj^^i^* 
fines imposed by this or any such act as aforesaid, (excepting such i^sponauiee. 
penalties as are herein otherwise directed to be recovered and ap- ordinary 
plied,) shall, after hearing the party complained of, or on the nou- °'"* 
appearance of such party after summons, on an inducisB of six days, fummoot. 
personally, or at the dwelling place of such party (of which the 
oath of one witness, or an execution of citation without witnesses, 
shall be sufficient evidence,) upon proof of the fact before the Sbe- 
ri£F or Justices of the Peace for the shire in which the same shall 
have become due or been incurred, or where the o£Pender shall re- 
side, either by the confession of the party o£Pending, or by the 
oath of any one credible witness, or other competent evidence, be ^** witneia. 
levied, together with the expenses of the prosecution and convic- 
tion, by poinding and sale of the goods and effects of the party of- iS!^u,^ 
fending, by warrant under the hand of such Sheriff or Justices 
(which warrant such Sheriff or Justices are hereby empowered to 
grant) ; and the surplus (if any,) after deducting such expenses, 
tolUduties, penalties, forfeitures, and fines, and the expenses of the 
proceedings and charges of such poinding and sale, shall be re- 
turned to the owner of such goods and effects ; and in case the 
same shall not be forthwith paid upon conviction, then it shall be 
lawful for such Sheriff or Justices to order the offender so convict- 
ed to be detained and kept in safe custody until return can be con- security un. 

' til return 

veniently made to such warrant of poinding, unless the offender made, 
shall give sufficient security, to the satisfaction of and to the amount 
o fixed 
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fixed by such Sheriff or Jastices, for his or her appearance before 
SDch Sheriff or Justices on such day as shall be appointed for the 
return of such warrant of poinding, which security the said Sheriff 
or Justices are hereby empowered to take by bond of caution or 
otherwise ; but if upon the return of such warrant it shall appear 
that no 8u£Bcient goods and effects can be found, then it shall be 
lawful for the said Sheriff or Justices, in all cases where the penal- 
ties sought to be recovered shall exceed the sum of forty shillings, 
and they are hereby authorized and required^ by warrant under 
inpritsii- their hand to canse such offender to be committed to the common 
gaol or house of correction of the shire where the offender shall 
^^^^be or reside, there to remain for any time not exceeding four 
ftkove 401. months (a), unless such expenses, toll-duties, penalties, forfeitures^ 
and fines, and the expenses of the proceedings, shall be sooner 
paid ; and in all cases where the penalties awarded shall be less 
than the sum of forty shillings, the said Sheriff or Justices may, 
when no effects can be found as above, commit the offender to pri« 
soMothtforson for any time not exceeding two months, (a) unless the said 
Mow 40t. penalties, duties, fines, and expenses shall be sooner paid ; and the 
monies arising by such penalties, forfeitures, and fines, respective- 
ly, if not otherwise directed to be applied by this act, or the act 
Appncation under which the same shall have been incurred, or in so far as not 
* directed by the Sheriff or Justices to be paid towards the expenses 
of the proceedings, shall be paid to the trustees for making and 
maintaining the road on which such offence shall have been com- 
miUed, or to their treasurer, and applied and disposed of for the 
purposes of such road, 
somnury CXI. That it shall be lawful for the Sheriff or any'one Justice 
procMs. iiefore whom any complaint for the recovery of any such expenses, 
toll-duties, penalties, forfeitures, or fines may be brought, to pro- 
ceed, if such Sheriff or Justice, duly considering the nature of the 
case, shall think fit, and not otherwise, in a summary way, and to 
Warrant to grant warrant for bringing the parties complained upon before him 
•pprtbtnd. ^^^ examination, and after hearing parties, on confession, or pro- 
bation by the oath of any credible witness, or other competent 
evidence, to proceed to determine thereon without any written 
pleadings or record of evidence, and to grant warrant for levying 
the said penalties by poinding and sale ; and in the case of a re- 
commit- turn of no effects, or in case it shall appear to the satisfaction of 
"*°*' such Sheriff or Justice that no sufficient effects can be found, for 

commitment 

(a) By the English Act, Sect. 141, the term of imprisonment is not cx- 
eeeding three months in all cases. 
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commitment of the offender as aboye enacted ; bat in all such 
cases a record shall be preserved of the charge and of the jndg- 
ment pronoanced* 

CXII. That if any person shall be summoned as a witness to ^^^^^(l^imjiJ^^ 
give evidence before any Sheriff, or before any Justice of the Peacoi 
touching any matter contained in any act relating to turnpike roads, 
or in this act, either on the part of the prosecutor or the person 
accused, and shall refuse or neglect to appear at the time and 
place for that purpose appointed, without a reasonable excuse for 
such refusal or neglect, then such person shall . forfeit, for every 
such offence, any sum not exceeding five pounds ; and it shall be podaUj £5. 
no obiection to any witness that such witness shall have appeared citation net 
without citation or without having been regularly cited. 

CXI 1 1. And whereas offences may be committed against this For lecuring 

•' .111 trantient of- 

act, or other acts for making and maintaming turnpike roads, by fendtn. 
persons unknown to the toll-gatherers or other officers ; be it there* 
fore enacted. That it shall be lawful for (1) any of the trustees of 
any turnpike road, or (2) any of their clerks, or (d) their toll-ga- 
therers, (4) surveyors, or (5) other officers respectively, and (6) 
Boch other person as any of them shall call to their assistance, or 
(7) for any person seeing any offence committed against this or 
any tarnpike act, without any warrant or other aathority than this 
act, brevi manu to seize and detain any unknown person who shall 
commit any such offence, and take such person without delay be* 
fore the Sheriff, or any neighbouring Justice of the Peace for the 
shire where the offence shall have been committed, or where such 
offender shall be seized and apprehended, who shall forthwith exa* 
mine and discharge or commit such person, till caution de Jtsdido 
iisii be found, or shall proceed in the summary way above pro* 
Tided, as the case may seem to require, (a) 

CXIV. That any person who shall think himself or herself App«ti. 
aggrieved by any judgment or proceedings of any Justice or Jus* 
tices of the Peace, in the execution of this act, for which no par- 
ticular relief has been hereby provided, may, wiihin three months within thrM 
affcer such judgment or proceedings, but not afterwards, appeal to 
the Justices of the Peace at the Quarter Sessions, the appellant 
giving fifteen days' previous notice of such appeal to the defender Fifteen deja* 
or defenders, and to the clerk of the said trustees, and the clerk 
of the Justices of the Peace, and finding caution to pay the ex- CntttioD. 
penses of such appeal ; and where by this act the adjudging of 

any 

(a) Bj the EDglish aot, sect. 140, the Jaitice may at once proceed to 
Jadge in sach case. 
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Judgment of any penalty, forfeiture, fine^ or the determining the amount of any 
Quattersei- payment, damages, or expenses, or any other matter, is committed 
flnai. to any Justice or Justices of the Peace^ or to the Sheriff or the 

Justices of the Peace assembled in their Quarter Sessions, origi- 
nally or by appeal, all judgments, determinations, and proceedings 
of such Justice or Justices not appealed from as aforesaid, and 
Judgment of such Sheriff or Quarter Sessions, shall be final and conclusive, 
and shall not be subject to review by advocation or suspension, or 
by reduction, or by any process of law or court whatsoever, any 
law or usage to the contrary notwithstanding. 

warrantt. CXV. That all Warrants, interlocutors, judgments, and sen- 
enforced tn tences of Sheriffs and Justices, issued or pronounced under the 
ceunty. authority of this act, may be enforced against the person or 
effects of any party or witness in any other county, as well as 
in the county where the same are issued or pronounced ; provid- 
ed always, that such warrants, interlocutors, judgments, and sen- 
inderMUoo. tences shall be indorsed by the Sheriff or a Justice of the Peace 
of such other county ; and such indorsation shall be sufficient au- 
thority to the constables or Sheriff's officers of both jurisdictions 
in appendix) respectively, to put the same to execution within such other 

county. 
Bzuting CXVI. That all civil causes and prosecutions for penalties com- 

toe'aff'ected ^ meuced before the passing of this act, on account of any matter 
the^we"r concerning any turnpike road, shall he carried on and concluded 
"^ * in the same manner as if this act had not been passed ; and nothing 
herein contained shall render it incompetent for any Sheriff to hear 
and determine any civil causes or prosecutions for penalties on ac- 
count of any of the matters herein-before enacted, or of any thing 
contained in any local turnpike act, according to the provisions of 
an act passed in the tenth year of his late Majesty's reign, intituled 
10 o. 4, e. 54. An Act for the more effectual Recovery of Small Dehts^ and Jor 
diminishing the Expenses of Litigation in Causes rf small Amount 
in the Sheriff Courts in Scotland. 
Proceeding! CXVIT. That if (I) the repairing or maintaining of any turn- 
toernegVwt' V^^^ ^oad shall be neglected, or (2) such road so badly kept that 
readt^**' travellers are injured, impeded, or obstructed in using the same, 
Traveiieri ^^Y person having paid toll -duty thereon, and finding caution to 
euteorTcau. P^y cxpenses of process, may present a petition and complaint 
com^"of Set- against the trustees of such road to the Court of Session ; and the 
'***'* said Court is hereby authorized to receive the same, and to ad- 

judge and determine therein in a summary manner, without abid- 
ing the course of the roll, and to pronounce such orders and de- 
crees 
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crees as to the repairing and keeping of the road, or othervrise, 
as the justice of the case shall seem to them to require, having 
due regard to the funds of the trust, and particularly to determine 
whether the road is in such a state of repair as to justify the levy- 
ing of the toll-duties, or any proportion thereof, levied hy the said 
trustees, and also to determine as to the expenses of such com- 
plaints and proceedings thereon ; and if any such complaint stiall 
be found to be without probable cause, the complainer shall be 
found liable, over and above the expenses of process, in a penalty 
of twenty pounds, to be paid to the trustees for the purposes <>f p^^^,^ ^f 
the trust ; and it shall not be lawful to present any such complaint fJ|!J,JjJo/*" 
or institute any proceedings on any of the grounds above men- Jl^f^^JfiJ/ 
tioned before any other court or in any other manner than as afore- 
said. 

CXVIII. That all civil causes, petitions, complaints, and pro- p^oi^a^ioa, 
cesses whatsoever, and prosecutions for expenses, toll duties, pc'-^{S|fin'2?^^ 
nalties, forfeitures, and fines imposed by this act or any local turn- '"^°*^** 
pike act, or for any damages incurred or any wrongs done or in- 
juries suffered in any matter thereto relating, or for any thing done 
in pursuance of any of the powers by this or any such act given 
and granted, shall be commenced within six calendar months after 
the penalty, forfeiture, fine, or damage shall have been incurred, 
or wrong done, or injury su£Fered, or fact committed, and not af- 
terwards. 

CXIX. That nothing herein contained shall be construed or^^^^^^j^^^^ 
taken to extend to any of the roads and bridges which are now or "g^^i"? 
hereafter may be placed under the direction and management of*^^^%\^^^^ 
the Commissioners for Highland roads and bridges under and by *"^^f*'"'^* 
virtue of an act passed in the fifty-ninth year of his Majesty 
King George the Third, intituled An Actio repeal Two Acts madeb9Q»9,9,\u 
in the Fifty 'fourth and Fifty-Jifth Years of the Reign of His present 
Majesty, for maintaining and keeping in repair certain Hoods and 
Bridges in Scotland, to provide more effectually for that Pufpose^ 
and for the Regulation of Ferries in Scotland ; or of an act passed 
in the fourth year of his late Majesty King George the Fourth, 
intituled, An Act for maintaining and keeping in repair the MUilary 4 e. 4, c m. 
and Parliamentary Roads and Bridges in the Highlands of Scot- 
land, and also certain Ferry Piers and Shipping Quays erected by 
the Commissioners for Highland Roads and Bridges ; or of an act 
psssed in the fifth year of his said Majesty, intituled An Ad tos o. 4, o.ts. 
amend Two Acts for maintaining and keeping in repair the Military 
and Parliamentary Roads in the Highlands of Scotland ; or of an 

act 
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act passed in the fifty-sixth year of the reign of his said Majesty 
06 o. 4 e. IS. King George the Third, intituled An Adjbr improving the Hood 
from the City of Glasgow to the City o/'Carlisle ; or of three several 
acts amending the same, passed in the fifty-eighth and fifty-ninth 
years of the reign of his said Majesty, and in the first and second 
years of the reign of his late Majesty King George the Fourth* 



ANNO OCTAVO & NONO 

VICTORIA REGIN^. 



CAP. XLI. 

An Ad far amending the Laws concerning hightoags, Bridges, 
and Ferries in Scotland, and (he making and maintaining there^ 
of hy Statute Service, and by (he Conversion of Statute Service 
into Money. (21st Jaly 1845.) 

WHEREAS it has been found by experience that the laws 
concerning highways, bridges, and ferries in Scotland, and 
concerning the statute service for making and repairing them, and 
the conversion thereof in money, may be amended in various par* 
ticnlars: and whereas it is expedient that further regulations 
should be made concerning the said highways, bridges, and ferries, 
and that the system of managing them should be rendered more 
uniform : be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords Spiri- 
tual and Temporal, and Commons, in this present Parliament as- 
sembled, and by the authority of the same, that from and after the Jb**^^]|J| 
passing of this act all the enactments, provisions, matters, >"<! 'ice^lo/d'* 
things in this act contained shall extend to all highways, bridges, biidgM, *«• 
and ferries in Scotland to which statute service, or the conversion 
thereof in money, or any assessment in lieu of such conversion, is 
or shall be applied, and to all acts of Parliament now in force or 
which shall hereafter be passed affecting such highways, bridges, 
or ferries in Scotland, saving and excepting such enactments, pro- 
visions, matters, and things as shall be expressly varied, altered, 
or repealed by any act that shall be hereafter passed. 

II. That 
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•Mru'toM* I^- '^^'^^ ^^^ ^^^^ *' trustees*' in this act shall be held to mean 
jwtScMl'fte. ^"^ ^PP^y ^^ ^^^ Justices of the Peace acting under the authority 
of any act of Parliament for making and repairing highways, 
bridges, and ferries in Scotland by statute service, or the conver- 
sion thereof in Money. 
lUfvutioii III. That all trustees acting in the execution of this or any act 
' of Parliament for making and repairing highways, bridges, and 
ferries in Scotland by statute service, or the conversion thereof in 
money, or assessment in lieu of such conversion, shall at all their 
meetings pay their owu expenses, and shall in the first place, where 
it is not otherwise directed by any local act, appoint a preses at every 
meeting, who in case of an equal number of votes, including his 
Alteration of own, shall havo the Casting vote; and no order or determination 
^^^*'*' at any such meeting, once made or agreed upon, shall be revoked 
or altered at any subsequent meeting, unless notice of the inten- 
tention to propose such revocation or alteration shall have been 
given at a previous meeting, and entered in the minutes of such 
meeting, and transmitted by post to every trustee not present at 
such previous meeting who shall have been present at the meeting 
NotiMt. where such order or determination was made, and such notice shall 
also be published by two several advertisements in some newspaper 
or newspapers usually circulated in the county or district of the 
county where the road or roads or the principal part thereof shall 
be, ten days at least previous to such subsequent meeting ; and it 
shall be lawful for any two trustees as aforesaid at any time to call 
or require their clerk, to call a meeting : Provided always, that 
notice of such meeting and of the purpose thereof shall be pub- 
lished by two advertisements as aforesaid. 
MTSnted ^ IV. That all such trustees may and are hereby authorized to 
to bTuken^ appoint clerks, collectors, treasurers, saperintendents, surveyors, 
and other officers, with reasonable allowances for their trouble, and 
to take such security from any of them for their intromissions, and 
for the faithful discharge of their duty, as may be deemed expe- 
dient; and no person acting as such trustee, clerk, collector, 
treasurer, superintendent, surveyor, or other officer, shall directly 
or indirectly have or hold any share or interest in any contract for 
making or repairing any of the said highways, bridges, or ferries, 
under a penalty of twenty pounds. 
TruttMt y. That all such trustees may pursue and be pursued in the 

may pursue , .^ » r 

•Dd be pur. name of their clerk or treasurer for the time beinir ; and no action 

•ued «n the ° ' 

".""If^/'^^'^'or process shall cease by the death or removal of such clerk or 

clerk, tee. »^ i i • 

treasurer, but shall be continued in the name of the clerk or trea- 
surer for the time. 

VI. That 
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VI. That all such trustees shall cause a book or books to besookioi 
kept, in which shall be entered all the minutes of their orders and accounu to 

,. « « 1 «. II • be kept and 

proceedings, as also true and regular accounts of all service per- attdited. 
formed and of all money received and expended on account of the 
highways, bridges, and ferries under their charge, specifying the 
sums applied to ordinary repairs, and to improvements of each 
highway, bridge, and ferry, and to management and expenses, and 
the sums due and not recovered* as also the amount of debt and 
interest thereof; and such accounts for the year current at the 
passing of this act shall be made up in each county or district of a 
county, and shall be audited and signed by two of the said trustees, 
or by their preses, if more than two be present, within a year af- 
ter the passing of this act; and the accounts so made op, audited, 
and signed, shall include all transactions preceding the period of 
one month before the time at which they are so signed ; and simi- 
lar accounts shall be annually thereafter made up ; and shall in like 
manner be audited and signed within one month from the time to 
which they are so made up ; and after the first year from and after 
the passing of this act it shall not be lawful for any person what- 
soever to act in any way in the collection of another year's conver- 
sion until such accounts shall have been made up, audited, and 
signed, as above directed. 

VI I. That any person, having performed service or paid the ['•['^iMioB 
conversion in money or assessment for the past or current year, »ccoantt. 
may see and take a copy of the said accounts or any part thereof, on 
paying one shilling to the clerk or treasurer for each time of inspec- 
tion ; and an abstract of such accounts shall be printed and pub- 
lished annually in at least one newspaper usually circulated in the 
county or district where the road or roads or principal part there- 
of shall be^ within one month after the said accounts are audited 

and signed as aforesaid ; and any clerk or treasurer neglecting to 
make up or refusing or not permitting inspection of such accounts 
as aforesaid, or failing to print and publish the abstract thereof as 
aforesaid, shall forfeit and pay a sum not exceeding five pounds to 
any such person who shall prosecute for the same, with the ex- 
penses of process or proceedings. 

VI II. That it shall not be lawful to commence any legal process rroc«tdiBg* 
or proceeding for the recovery of any sum due or leviable as con- J}'eiSwS?n 
version of statute service, or assessment in lieu of such conversion, «|[hin?il"^ 
for making or maintaining any highway, bridge, or ferry, after six ^^'^^*' 
months from the time when the said sum shall have become levia- 
ble ; and in all cases previous demand shall be made thirty days 

before commencing such process or proceeding. 

H IX. That 
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Mod* of re- IX. That it shall be competent to recover any snm nnder one 
coDvertfM hundred pounds Scots due or leviable as aforesaid for making or 
repairing any highway, bridge, or ferry, according to the provi- 
7 w. 4. & sions of an act passed in the seventh year of King William the 
Fourth, and in the first year of Qaeen Victoria, intituled An Ad 
for the more effectual Recovery of StndU Ddfts in the Sheriff' 
Courts, and /or regulating the Establishment rf Cireuii Courts for 
the Trial of Small Dfht Causes by the Sheriffk, in Scotland, any 
thing to the contrary in any local act notwithstanding: Provided 
always, that nothing herein contained shall in any way alter or af- 
fect any enactment or provision in any local act relative to war- 
rants for poinding for the purpose aforesaid, or any proceeding 
consequent thereon, saving and excepting that it shall not be com- 
petent after the passing of this act to imprison any person for non- 
performance of statute labour, or nonpayment of the conversion 
thereof or assessment in lieu of such conversion. 
No penoD X. That from and after this present year one thousand eight 
work o? pay hundred and forty-five it shall not be lawful to require any person, 
^Msfandf! not being the proprietor or occupier of lands, buildings, or other 
£2%uiiff*' heritable subjects of the yearly value of two pounds or more, to 
work or perform statute service on any highway, bridge, or ferry, 
or to exact or levy money from any such person as conversion of 
statute service, or otherwise for making or maintaining any high- 
way, bridge, or ferry ; and all warrants for poinding or imprison- 
ment, and other legal proceedings whatsoever, against any such 
person as aforesaid, on account of nonperformance of such work or 
service, or nonpayment of such money or conversion, are hereby 
prohibited and discharged, saving and excepting such proceedings 
as shall have been commenced before the last day of Deeember 
one thousand eight hundred and forty-five, which notwithstanding 
any thing herein contained, may be continued and carried on in all 
respects as if this act had not been passed* 
Power to ex- XL That it shall and may be lawful for all such trustees, at a 

enptperioni "**-*• , , , . .... , 

who do not general meeting assembled, on previous notice of such purpose be- 
^iM>T?£6^ i"S given as above directed, from time to time to fix and deter- 
mine any amount of yearly value of lands, buildings, and other 
heritable subjects, not under two pounds and not above five pounds, 
to the proprietors and occupiers of which such trustees shall think 
fit to extend the said exemption in any county or district of a 
county ; and it shall not thereafter be lawful to require any person 
not being the proprietor or occupier of lands, buildings, or other 
heritable subjects of a yearly value above the amount so fixed, to 

work 



59 

work or perforin statute service on any highway^ bridge, or ferry, 
or to exact or levy money from any such person as conversion of 
statute service or otherwise for making or maintaining any high- 
way, bridge, or ferry, 

XII. That in all cases in which, by authority of any local act Proprietor! 
now in force, money, as conversion of statute service, or assess- cams to b« 



ment in lieu thereof, is authorized to be assessed on lands, build- instead or 
ings, or other heritable subjects, and is payable in whole or m 
part by the occupiers or tenants of such lands, buildings, or other 
heritable subjects, it shall and may be lawful to assess upon and 
recover from the proprietor of any such lands, buildings, or other 
heritable subjects such money, or part thereof, as the trustees ap- 
pointed by such local act may think proper, so payable by any oc- 
cupier -or tenant thereof, who is not occupier or tenant or pro- 
prietor of lands, buildings, or heritable subjects of the yearly value 
in the whole of two pounds : Provided always, that if all the lands, 
buildings, or other heritable subjects belonging to such proprietor 
shall not be of the yearly value of two pounds, no part of such 
money shall be assessed upon or recovered from such proprietor. 

XIII. That in all cases in which any sum of money heretofore AMeMmonu 
exigible, as conversion of statute service, or assessment in lieu Shfsut may 
thereof, shall under this act cease to be so exigible, it shall be law- any county 
ful for all such trustees at a general meeting assembled to assess umu *fto. 
in any county or district of a county any sum not exceeding the Krore'ex'^ 
amount of the conversion or other money which by reason of this ^^^ 

act shall cease to be exigible, and to cause the same to be levied 
upon all lands, buildings, and other heritable subjects not herein- 
before exempted from assessment, or to be added to the sums 
otherwise assessable by any local act, and that notwithstanding the 
rate of assessment should be thereby raised above the maximum 
amount authorized by such local act ; and all such sums so assessed 
or added shall be levied and applied in the same manner as the 
money might have been levied and applied in lieu of which the said 
sums are assessed ; and all such sums shall be payable, one half by 
the owners, and the other half by the occupiers of the lands, 
buildings or other heritable subjects so assessed ; and it shall be 
competent to levy from the occupiers the half payable by the 
owners, and such occupier shall be entitled to deduct such hajf • 

from the rent payable to the owners or other parties having right 
to such rent. 

XIV. And whereas it is expedient to abolish the personal 
performance of statute service, and the levying of the conversion JJonel'o" 

thereof £?"*"•• 



of 



coaie. 
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thereof in money, or any assessment in lieu' of such conrersion 
as a poll tax; be it enacted, that from and after this present 
year one thousand eight hundred and forty-five it shall and may 
be lawful for all such trustees at a general meeting assembled, 
if they shall think fit, to order and direct that in any county or 
district of a county all such performance of statute service, and 
all such levying of conversion or assessment in lieu thereof, shall 
cease and determine. 
Truiteet f ^^* ^^^^ 1° ^^^ <^&se of such assessment being laid upon lands, 
ISSSS'iliiSl b">ld»ng8> and heritable subjects as aforesaid, the annual value 
mtSiil ^°' thereof shall be ascertained by such trustees in manner prescribed 
by the local acts now in force, or in such and like manner as the 
annual value of lands, buildings, and heritable subjects is authori- 
zed and directed to be ascertained in conuties and burghs respec- 
tively under and by virtue of an act passed in the second and 
3^ft 3Vie. c. third years of the Reign of Her Majesty Queen Victoria, intituled. 
An Act to improve PrisoTts and Prison Discipline in Scotland; and 
it shall be lawful for such trustees, if they shall think fit, to as- 
sume the amount ascertained as the annual value of such lands, 
buildings, and heritable subjects in counties and burghs respec- 
tively, under the said recited act, to be the amount on which the 
assessment hereby authorized to be levied may be levied for the 
purposes of this act. 
Proprietors XV L That nothing herein contained shall extend or be deemed 
from debu or coustrued to extend to prevent the commencing any legal pro- 
tees under cess or proceeding for the recovery of any debt or debts, sum or 
sums of money, with interest thereon, allocated and apportioned 
by virtue of any act of Parliament now in force upon any pro- 
prietor or proprietors of lands, heritor or heritors, according and 
in proportion to the real or valued rents of such lands with- 
in any county, and now due and owing by any such proprie- 
tor or proprietors, heritor or heritors, to any trustees acting 
by virtue of any such act of Parliament, but all such debts, 
sums of money, and interest thereon, may be recovered in the 
same manner, to all intents and purposes, as if this act had not 
been passed. 
WAdsetters, XVII. That all liferenters and wadsetters shall be deemed and 
SeM pr?- held to be proprietors for ail the purposes of this act ; and that 
prfotors. ^here any house has been or shall be built by any tenant under a 
building lease, such tenant, and his heirs and assignees, shall, for 
the purposes of this act, be deemed and taken to be proprietor of 
such house. 

XVIII. Power 
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XVIII. Power to get materials; same as section 80th of the 
General Turnpike Act, *< Highways" being sobstitoted for " Turn- 
pike Roads," throughout. 

XIX. Penalty on taking away materials provided for repairing 
highways, bridges, or ferries ; same as section 81. 

XX. Power to use adjoining ground as a temporary road ; same 

as section 83. 

XXI. Trustees to make side drains ; same as section 84. 

XXII. Trustees may make ditches ; same as section 85. 

XXIII. Timber, stones, &c. left on roads may be seized; same 
as section 87. 

XXIV. Penalties on persons making encroachments; same as 
section 90. 

XXV. Parishes to defray damages to parapets, &c. committed 
by persons undiscovered ; same as section 95, with the following 
addition : and if they shall sustain the same they are hereby em- 
powered and required to assess the amount of such damage, and 
the expenses of process or proceedings, upon the proprietors, oc- 
cupiers, and such other persons of the parish wherein such da- 
mage shall have been committed as aforesaid as would if this act 
had not been passed have been liable for the payment of the con- 
version money leviable for statute labour in the shire in which such 
parish is situated, which assessment shall be levied by the said 
trustees upon the same persons, in the same proportions, with the 
same relief to landlords against tenants, and in the same manner 
as the said conversion money may be levied ; and in the event of 
any fractional part of such assessment being less than a halfpenny 
the whole of such halfpenny shall be leviable from the individual 
in whose assessment such fraction shall occur, and any surplus 
that may arise therefrom shall be applied to the repair of the roads. 

XXVI. Penalty on persons committing nuisances, &c.; same 
as section 96. 

XXVII. Regulation of drivers ; same as section 97. 

XXVIII. As to one driver taking charge of two or more carts, 
&c. ; same as section 98. 

XXIX. Children not to drive carts, &c. ; same as section 99. 

XXX. Persons opening up roads for laying pipes for water, 
&c., must repair them ; same as section 100. 

XXXI. Surveyors, &c., not to leave materials unnecessarily on 
the Roads; same as section 101. 

XXXII. Proprietors to fence pits made near the roads ; same 
as section 102. 

XXXIII. No 



r 



62 

XX XI II. No animal to be pastured on the roads ; same as sec- 
tion 103, with the following change in the parenthetical clause, 
'< except on such parts of any road as pass tkroagh or over any com' 
mon or waste ground^ or land not inclosed^ unless it be arable on one 
side,*' and the substitution of <* parish church/' in place of « toll 
bars " for notice. 

XXXI V. Side ridges to be made in uninclosed lands; same as 
section 104. 

XXXV. Gates to open inwards; same as section 105. 

XXXVI. Weeds to be cut by trustees ; same as section 106. 
XXX VI L Owners of waggons, carriages, &c., shall cause their 

names to be painted ^hereon ; same as section 108» omitting the 
clause as to double toll duty. 

XXXVI II« Trustees may prosecute before Sheri£F and Justices 
at the expense of the trust ; same as section 109. 

XXXIX. Proceedings for recovering penalties, &c. ; same as 
section 110. 

XL. Summary process ; same as section 111. 

XLI. Attendance of witnesses ; same as section 112. 

XLII. For securing transient offenders ; same as section 1 13. 

XLI II. Appeal ; judgment of Sheriff or quarter sessions to be 
final ; same as section 114. 

XL IV. Warrants, &c. may be enforced in any other County ; 
same as section 115. 

XLV. Existing causes not to be affected hereby, nor the pow- 
ers of Sheriffs ; same as section 116, but the^act referred to being 
an act passed in the seventh year of King William the fourth and 

1 yict*c^4i ^° ^'^® ^^^^ y^^^ ^^ Queen Victoria, intituled, an act for the more 
effectual recovery of small debts in the Sheriff courts, and for reyu' 
lating the establishment of circuit courts for the trial of small debt 
causes by the Sheriffs, in Scotland. 

. XLVI. Prosecutions to be brought within six months ; same 
as section 1 18, with this addition : Provided always, that nothing 
in this clause contained shall apply to or affect in any way what is 
above enacted concerning processes and proceedings for the recov- 
ery of any sum due or leviable as the conversion of statute service, 
and the expenses thereof. 

XLVI I. That nothing in this act contained shall be construed to 
extend or apply to the middle district in the county of Edinburgh. 



DIGEST 



OF 



ACTS OF PARLIAMENT 



RELATIVE TO HIGHWAYS, &o. 



1.— The Act 1617> chap. 8, section 8, gives power to Justices Hifhwaji. 
of the Peace to mend highways and passages to and from any 
market town or sea port, and to punish those who injure such ; 
and declares the breadth of highways to market towns to be twenty 
feet in breadth at the least, and those of larger breadth to remain 
so, and to be maintained by the Justices of the Peace as well as 
all other ways from any town to the parish church, with power to 
report to the Council for new roads, and with power to punish for 
refusing to mend highways and passages. 

2. — The Act 1661, chap. 88, renews the above recited Act in 
the same terms. 

8. — The Act 1661, chap. 41, allows heritors, at the sight of 
8heri£Fs, Justices of the Peace, &c. to cast about the highways to 
their conveniency, providing they do not remove them above two 
hundred ells upon their whole ground, excepting burgh and in- 
corporate acres, which are nowise to be packed or inclosed, unless 
the heritors thereof shall think it meet and expedient. This act 
is ratified by the statute 1685, cap. 39. 
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M^u^ 4.— The Act 1 669, chap 16, appoints the Sheriff and one of hig 

Deputes, (being an heritor,) and the Justices of the Peace, to 
meet on first Tuesday of May yearly, and to make up a list of the 
highways, bridges, and ferries, and to divide the parishes, and to 
name overseers of portions, with power to those so named to call 
on tenants, cottars, and their servants, by intimation at the parish 
kirk, to convene for repairing the highways, with power to name 
some to direct the rest, and to appoint such overseers' wages, pro- 
viding that the days for working do not exceed six days for man 
and horse yearly for the first three years, and four days yearly 
thereafter, between the bear seed and hay time or harvest ; with 
power to the Justices of the Peace to poind for absence, twenty 
shillings Scots daily for man, and thirty shillings for man and 
horse, and therewith to hire others ; and, if the absent persons 
have no goods, to punish them in their persons : which highways 
to be twenty feet broad at least, or broader if so before, and shall 
be so repaired that horses and carts may travel summer and winter 
thereupon, with power to the Justices to change roads at the sight 
of three of their number, and to estimate the damage, to be sa- 
tisfied by the whole Shire. The Justices of the Peace to meet for 
three years after the Statute each fortnight during June and July, 
to enforce the Act by fines on heritors and overseers, with power to 
visit ferries> and appoint boats and landing places. The Justices 
of the Peace to meet ]f early on first Tuesday of June, and to stent 
the heritors of the shire, comprehending the heritors of the Burgh 
lands, not exceeding ten shillings Scots upon each hundred pounds 
of valued rent, to be uplifted by poinding, and to account there- 
for at Michaelmas bead court. All persons are prohibited from 
injuring highways ; and on proof by oath, (that is, the oath of of" 
Jender,) or witness, the Justices shall fine as they shall see just, 
and levy by poinding, to be applied to the roads, with power to 
call for accounts of mortifications to highways ; and the convener 
to report yearly on all matters to the Council. The Act autho- 
rizes the Council to ordain the levying of moderate customs at 
bridges, causeways, or ferries, in case the stent is deficient, and to 
punish the heritors and Justices of the Peace for failure in duty, 
as also to name overseers. The Act ordains laboured lands to be 
fenced, but so as not to be within the foresaid breadth appointed 
for the highway, and the .Justices of the Peace are to poind for 
four shillings Scots for each eln not fenced, and to apply the same 
for fencing ; and declares obstructions on the road to be held as 
done by the labourers of the land next adjacent, who shall be fined 
with relief against the real actors of the skaith. 
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5.— .The Act 1670, chap. 9, allows the time for working at thej^<g;|;^ 
roads to be any time in the year most convenient, seed time and 
harvest excepted, and allows Justices of the Peace to dispense 
with the attendance of persons at a distance, on paying six shil- 
lings yearly for every man, and twelve shillings for every horse, 
to be expended on sabstitutes. 

6. — The Act 1685, chap. 39, is directed against the breaking of BrMkin| 
trees, and leaping and injuring fences, the half of the fine to bef«o<^**' 
applied for mending and repairing bridges and highways within 
the parish. 

7. — The Act 1686, chap. 8, authorizes the Commissioners of f,J^J|^* 
Supply to act with the Justices, ^xe to be a quorum, except in 
the Shires of Clackmannan, Kinross and Cromarty, where three 
to be a quorum, {this limiiaiion is twt repeated in the next Statute, 
5 Geo. !• cap, SO,) — the meetings to be intimated at each Parish 
Church the Sunday before — persons absent to be fined — working 
days to be six yearly, for five years, and four thereafter. Bridges 
and ferries between Counties to be kept up by both Counties, ac- 
cording to their valuations. — Shires and Burghs are bound to re- 
pair and uphold the bridges within their bounds ; and customs to 
be first employed for the repair of the bridges and causeways, 
where collected. 

8. — The Act 2 Geo. I. cap. 22 and Act 5 Geo. I. cap. 30, re- sutut* 
news all the former Acts, except as to the powers of the council. ***^'"* 
The annual meeting to be third Tuesday of May ; five is declared 
a quorum, with power to choose clerks and surveyors, who shall ac- 
cept under a penalty of ^ve pounds ; with power to adjourn. — 
The labour is to be three days before the last day of June, and 
three days after harvest. Absent persons to pay eighteen pence 
for every day, unless they send a substitute — the penalty to be 
levied by poinding. Surveyors to report every six months, and 
the Justices of the Peace to report yearly to Circuit Court. Pe- 
nalties of this Act prescribe in a year. 

NoTK.— The report to the Circait Court has fallen into diause. 

9. — The Statute 7 Geo, 11. cap. 9, gives power to surveyors, Hedges, 
on warrant of Justices of the Peace, and on thirty days notice, 
to cut hedges injurious to the road, to the extent of three feet 
above the bank, between the first October and first March, and 
expense to be levied from the occupiers — timber trees in hedges 
excepted. 

10. — The Act 26 Geo. II. cap. 28, provides that pits from which piti. 
materials are obtained shall he fenced during the time when used, 
and afterwards filled up or sloped o£f, under a penalty. Amend- 
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ed bj 28 Geo. II. and 80 Geo. II. cap. 28, nd 5 Geo. IIL cap 
38. 
Gwtcff. 1 1. — ^The Statute 27 Geo. II. cap 16» enftcfs penalties against 

driTers of cartSy dre. for negtigenee, and ^ipean still in fofee on 
roads not Tnmpilcey or under special statute laboor acts. 
ToUfM 12. — Tbe statute 32 Geo. II. cap. 15, rcgnlates tlie exaction of 

tolls on faighways, and is therefore sup ersede d by the general 
turnpike act. 
BigkvAjrt. 13. — The statute 11 Geo. III. cap. 53, enacts— 

Seetian First, That the roads shall be twenty foot in width, ex- 
clusive of bank and ditch. 

Sectmdy Tbe Justices of the Peace may order the roads to be 
farther widened. 

Tfardt But the breadth not to exceed thirty feet, and satisfiiG* 
tion to be made beyond the twenty feet. 

Pcurtht Two meetings to be held, the first the same day as the 
land tax meeting, and the second at the Michaelmas head court. 
These are now the stated meetings, where not nUmrunse jmmded 
hy loeai statutes* 

Fifth, Two Justices of the peace, or Commissionerfi of supply, 
may order a road to be made twenty feet in width, and general 
meeting may order roads to be farther widened, not exceeding 
thirty feet. 

Sixthf An appeal is allowed from the Justices of the peace to 
the General meeting. 

Seventh, Sheriff and Jury to determine on value of ground for 
additional width. 

Eighth, Thirty days* notice to be given the owner of ground to 
be taken. 

Ninth, The Commissioners to levy an additional assessment 
for value of ground. 

carttri'ut, 14.*— The Act 12 Geo. III. cap. 45, regulates carters, and sub. 
jects them to penalties, and is still in force on all roads not turn- 
pike, or statute acts — 

Section First, Carts to have name of owner. 

Second, Persons driving without such name to be subject to 
penalty not more than 20s, or less than ds. 

Third, On change of ownership, name to be changed within 14 
days, under same penalty on owner. 

Fourth, A penalty of 409. for false name. 

Fifth, For negligent and improper driving, penalty of 20s. if 
driven by the owner, and 10s, by other person. 
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Sixihf Seventh, and Eighihp For Tariout offaneeti pronde pen- 
alties of not lesR than 58. or more than 20s. 

Ninth, Summary prosecutions before Sheriff^ Justice of the 
peace, or competent judge. 

Tenth, Offenders may be apprehended without warrant. 

Eleventh, Penalty of 20s. for resistance. 

Twelfth, Offenders may be committed until they disclose their 
names. 

Thirteenth, Fines to go one- half to informer, and the other to 
the Collector of land tax. 

Fourteenth, Prosecutions to be brought within three monthsi 
and appeal allowed to quarter Sessions. 

Fifteenth, Jurisdictions of Burghs excepted. 

15. — The Act 53, Geo. III. cap 117, was passed to prevent JlJjWjs of 
damage to Bridges in Scotland, from the floating of timber. 

16 — The flrst General Turnpike Act, was 7 Geo. Ill, cap. 40, ««>«•>•«»• 
and for public highways, 7 Geo. III. cap. 42, amended by 8 Geo. 
III. cap. 5. The last general Turnpike Act, was 4 Geo. 4 cap. 
49, (4 July, 1823.) 

Non. — An Aet applloablt to Great Britain, it paaaed annuallf aa to all 
Turopika Acta which may axpire oa or bafora tha end of the oazt Sea- 
aloa of FarliamaDt, oontinalog them to the end of the following Seaalon 
of Pai'liament. An acourate lUt of all Publio and Private Statutea ap- 
plicable to Turnpilcea and Highwaya, it appended to Mr Pagan'a yaluable 
Volume, « Road Reform,** 1845. 

17.— The Acts 5 and 6 William IV. cap. 62 (1835), for Abo- ^X""" *"' 
lition of unnecessary oaths. Section 10 enacts, **That in any case 
where, under any act or acts for making, maintaining, or regulat- 
ing any highway, or any road, or any Turnpike road, or for paving, 
lighting, watching, or improving any city, town, or place, or touch- 
ing any trust relating thereto, any oath, solemn affirmation, or affi- 
davit, might, but for the passing of this act, be required to be taken 
or made by any person whomsoever, no such oath, solemn affirma- 
tion, or affidavit, shall in future be required to be taken or made; 
but the person who might, under the act or acts imposing the 
same be required to take or make such oath, solemn affirmation, 
or affidavit, shall, in lieu thereof, in presence of the Trustee, Com- 
missioner, or other person before whom he might, under such act, 
or acu, be required to take or make the same, make and subscribe 
a declaration to the same effect as such oath, solemn affirmation, 
or affidavit, and such Trustee, Commissioner, or other person, is 
hereby empowered and required to administer and receive the 
same.*' 
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Mntiavaet. ^^' — Clause in annual mutiny Act, (1846» Sec. 62,) — <<A11 Her 
Majesty's officers and soldiers, being in proper staff, or regimental 
or military uniform^ dress, or undress, and their horses, (bat not 
when passing in any hired or private vehicle,) and all reemits 
marching by route, and all prisoners under military escort, car- 
riages and horses belonging to Her Majesty, or employed in Her 
service, under the provisons of this act, when conveying persons, 
or baggage, or returning therefrom, shall be exempted from pay- 
ment of any duties and tolls on embarking or disembarking from 
or upon any pier, wharf, quay, or landing place, or passing Turn- 
pike roads or bridges, otherwise demandable by virtue of any act 
already passed or hereafter to be passed, and any toll collector who 
shall demand and receive toll from any of Her Majesty's officers or 
soldiers, they being in proper staff, or regimental, or military uni- 
form, dress, or undress, or for their horses, or from any recruits 
marching by route or from any prisoners under military escort, or 
for any carriages or horses belonging to her Majesty, or employed 
in her service, under the provisions of this act, when conveying 
persons or baggage, or returning therefrom, every such toll collec- 
tor shall forfeit and pay any sum not exceeding five pounds for 
every such offence, for which forfeiture and penalty he shall be 
prosecuted before a Justice of the Peace, provided that nothing 
herein contained shall exempt any boats, barges, or other vessels 
employed in conveying the said persons, horses, baggage, or stores, 
along any canal from payment of tolls in like manner as other 
boats, barges, and vessels are liable thereto, except when employed 
in cases of emergency, as herein before enacted/' 

In ferries in Scotland, soldiers on march to pay one-half rate, 
or may hire whole boat at one-half rate. Prosecutions under the 
Mutiny Act appear competent to any person who may inform. — 
(Section 63 of the Act, 1846.) 

Note. — Similar clauses are in the annual mutiny act for the marine force. 

As occasional alterations are made in the phraseology the last acts must 

always be consulted on any question occurring. 

19.— Act 1 & 2 William IV. c. 37.— 

Indorution 

of warraau. Section sixth, ** That it shall be lawful for any officer of the law 
when lawfully conveying any prisoner to any gaol or before any 
magistrate to convey such prisoner through any county adjoining 
to that over which the magistrate possesses jurisdiction i>efore 
whom such prisoner is to be carried for examination, or to that in 
which the gaol is situated to which such prisoner is to be commit- 
ted, in the same way in all respects as if such officer had been an 
officer of the county through which he may so pass, and as if the 
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warrant under which he is acting had been granted or indorsed 
hy a magistrate of such county." 

NoTx. — It will be observed that this Statute only authorizes the prisoner to 
be carried through any County, adjoining to that over which the Magis- 
trate granting the warrant has jurisdiction. There is no authority to ap' 
prehmd the prisoner in another County, without indorsation of the war- 
rant. See the cases Mathews, o. Glasgow Iron Company, 28 Nov. 1836. 
1 Swinton, 393. and Beattie, v. MaxwelFs Trustees, 9 March 1846. 1 
Arkley 14. 

Seventhy That it shall be sufficient for the legal citation of any citMnxw or 
juror or witness in any cause or legal proceeding, civil or criminal, '**^^* 
that such citation be given by any officer of the law duly author- 
ised^ without witnesses, and it is hereby provided that the oath of 
such officer in support of the execution shall be held and received 
as sufficient evidence of such citation, when the same shall be ques- 
tioned in a court of law. 

Eighth^ That when the attendance of any person shall be re citation or 
quired as a witness in any criminal cause or proceeding, or in any 
prosecution for a pecuniary penalty before any court or magistrate 
in Scotland, such person although not residing within the juris- 
diction of the court or magistrate granting the warrant of citation 
may be cited on the warrant of such court or magistrate, and this 
either by a messenger-at-arms or by an officer of the court or ma- 
gistrate granting the warrant, or by an officer of the place in which 
such person may be for the time, and such citation shall be suffi- 
cient to enforce the attendance of such person as a witness, in all 
respects, as if such person had been resident within the jurisdic- 
tion of the magistrate by whom such warrant shall have been 
granted, and further that any sentence or decree for any pecuniary 
penalty or expenses pronounced by any court or magistrate may indonatioa 
be enforced against the person or effects of any party against ®' ^•***"* 
whom any such sentence or decree shall have been awarded in any 
other county as well as in the county where such sentence or de- 
cree is pronounced. Provided always that such sentence or decree 
or an extract thereof shall be first produced to and indorsed by a 
court or magistrate of such other county, competent to have pro- 
nounced such sentence or decree in such other county. 

NoTK.'^'When a statute provides a particular mode of citation or procedure 

it must be followed, unless a subsequent statute expressly alters the enact- . 

ment by special reference or by words sufficiently comprehensive to include 

the act. 

By the Sheri£P Court Act, 1 & 2 Vict. cap. 1 19, it is enacted : ciutionin 
Stcdon twenfy'fourth, And whereas it is expedient to authorize *''*'^^°^'"^ 
citation to Sheri£P Court of persons in Scotland without the ne- 
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cettity of having recourse to letters of supplement from the Court 
of Session : Be it enacted* That it shall be competent to cite all 
persons within Scotland as parties in any civil or criminal action 
or proceeding in any sberifp court who may be amenable to the ju- 
risdiction of such court in respect of such action or proceeding by 
the warrant of such sheri£F court ; and it shall also be competent 
to cite witnesses and havers within Scotland in any civil or crimi- 
nal action or proceeding in any snch conrts, by the warrant of such 
courts ; and all such warrants shall have the same force and effect 
in any other sheriffdom as in that in which they were originally 
issued, the same being first indorsed by the sheriff derk of such 
other sheriffdom, who is hereby required to make and date such 
indorsation ; and such citation duly made shall be deemed to be 
due and regular citation ; and if any witness or haver duly cited 
shall fail to appear it shall be competent to any party for whom 
such witness or haver is cited to apply for a new warrant to com- 
pel his attendance at such court, at such reasonable time as may 
be fixed, which warrant shall require such witness or haver to at- 
tend as aforesaid under a penalty not exceeding forty shillings, un- 
less a reasonable excuse be offered and sustained ; and every such 
penalty shall be paid to the party applying for the new warrant as 
aforesaid, and shall be recovered in the same manner as penalties 
under the before recited act, for the more effectual recovery of 
small debts in the Sheriff Courts, or under any act by which tbe 
same shall have been or may be repealed, altered, or amended, 
without prejudice always to letters of second diligence for compel- 
ing witnesses and havers to attend as at present competent ; and it 
shall be competent to execute and carry into effect such letters of 
second diligence in any other Sheriffdom, the same being indorsed 
by the Sheriff Clerk of that Sheriffdom, as before provided ; pro- 
vided always^ that nothing in this act contained shall affect the 
competency of applying for and obtaining letters of supplement in 
common form for the purpose of citing such parties, witnesses or 
havers ; and provided also, that it shall be no objection to any 
witness or haver, that he has appeared without citation. 

NoTB.— Thii Motion providiDg for indonatioo by the sheriff eltrk applies 
only to citationt oa sheriff's vrarraots and not to warrants to apprehend or 
imprison, which most still be indorsed (where necessary) by the sheriff; 
the 115th section of the General Turnpike Act applies to indorsations of 
warrants of every kind by the Sheriff or Justice of other counties. 

wsrrsDU. By the foresaid Apt, section twenty-fiJA^ it is enacted, '< that any 
criminal warrant granted by any Sheriff against any person charged 
with having committed a crime or offence within the jurisdiction 
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of the said sherifp, and also any warrant granted by a sheriff against 
a person as being in mediUUUmefugfB^ shall be sufficient for the ap- 
prehension of the said person within any other connty» and for con- 
veying and disposing of the said person in terms of the warrant 
without the necessity of its being backed or indorsed by any other 
magistrate : Provided always that the said warrant shall be exe- 
cuted against the person mentioned therein, either by a messen- 
ger-at^arms, or by an officer of the court where the same was 
issued.*' 

NoTB. — It will be observed that this eztentioD of the operation of the war- 
rant is confined to those issued by Sberiffi, and does not inolude warrants 
by Justices, which require indorsation as formerly. It will also be noticed 
that even in the case of Sheriff's warrants, they can only be executed by 
a Messenger-at-Arms or an officer of the Sheriff Court from which the 
warrant issued. 

20 Act 2 & 8 William IV. Cap 120, <• to repeal the duties stage 

under the management of the Commissioners of Stamps on Stage *^"^*'*'* 
Carriages and on Horses let for hire in Great Britain and to grant 
other duties in lieu thereof, and also to consolidate and amend the 
laws relating thereto." 16th August, 1832. 

"By Section fifth every carriage conveying passengers for hire ^i,,^ j^„. 
and travelling at the rate of three miles or more in the hour shall Mrri4^* 
without regard to the form of construction be deemed a Stage car- 
riage, provided the passengers or any one or more of them, shall 
be charged distinct fares, — and ** Stage carriage,'* shall be held suf- 
ficient description in any proceedings at law. Steam carriages are 
excepted. 

Sixths Stage carriages are not to be used without License, and Lieeme 
Plates as required by the act. ' 

Seventh^ Carriages with Plates thereon to be held as Stage car- 
riages until the contrary be proved. 

Twenty ■ sixth, Plates to be fixed, one on each side, upon the 
upper fore quarter at the lower angle, adjoining the door, or if no 
upper fore quarter then on the doors, &c. 

ThirOethf Provides a penalty of £10 against driver, and £20 if ptnsitisi for 
driver be also the owner, if carriage has not the numbered plates. pStesr" *' 
Drivers may be apprehended, and the carriage in certain circum- 
stances may be seized and sold. Amended by the llth section of the 
statute SSf 6 Vict. c. 79. 

Thirty-fourth^ Penalties of £5 on each of the persons licensed ^SStfJSVS! 
and the driver, if more passengers are carried in whole, or on out- **"*<*''* 
side and inside respectively than specified in the license. 
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cbiidrcfl. Thirty-fifth, No child in the lap to be ooanted a passenger, nor 

under seren years of age, bnt two of that class to be reckoned as 
one adult person. 

Thirty-sixth^ No stage carriage to be nsed unless having chris- 
tian name and surname of the proprietor or one of the proprietors 
and the names of the extreme places between which it is licensed 
to travel, as also on a conspicuous place on the back the greatest 
number of passengers licensed to be carried in whole, and respec- 
tively outside and inside, all under the penalty of £5 on the per- 
son using or employing the carriage. 

Thirty -seventh. No outside passenger or luggage to be carried 
on the roof of carriage, if roof be more than 8 feet 9 inches from 
the ground, or the bearing of which on the ground shall be less 
than 4 feet 6 inches from the centre of the track of the right or 
off wheel, to the centre of the track of the left or near wheel, 
under the penalty of £5 on the driver. 

Thirty- eighth, thirty-ninth, fiyrtietht and fi>rty -first. As to num- 
ber of inside and outside passengers, and distribution thereof, 
superseded by the act 5 & 6 Vict. cap. 79. 

Forty-second, No carriage intended to carry logg^e on the roof 
shall be used, until a division be made for the same, under penalty 
of £5 against the proprietor. 

Forty-third, No luggage shall be carried on the roof of a carriage, 
drawn by four or more horses, which shall exceed 10 feet 9 inches 
from the ground, or where drawn by two or three horses, 10 feet 
S inches, measuring to the highest point of any part of the lug- 
gage ; penalty of £5 against the driver. 

Forty-fimrth, Penalties of £5, both against passengers sitting on 
Inggage, or on the place allotted for luggage, and against the 
driver. 

Forty-fifth, Proprietor and driver of stage coach, when requir- 
toHkeetert ^^y ^Y (0 any justice, (2) constable, (3) surveyor of roads, (4) 
■•Mm^lTae^ tollgate keeper, (5) officer of stamps, or (6) any passenger tra- 
velling on carriage, shall permit carriage and luggage to be 
measured and passengers to be counted, and passenger may re- 
quire coach to be stopt at toll-gate, and the toll-gate keeper to 
measure and count, and to sign, and deliver to him a memorandum 
thereof, and every toll-gate keeper shall keep a proper measure. 
Proprietor or driver refusing, or neglecting, to stop, or permit the 
measure and count, or toll keeper failing to keep a measure, and 
to measure and count, and give memorandum, shall forfeit a penalty 
of £5 ; But passenger can only require carriage to stop once in 
each journey, unless additional passenger or luggage is taken on. 
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For^'Sixihf Mail coaches exempted from certain rales. MAiiwMcbM. 

Forty-seventh and forty-^hthy (1) The driver of ciBXvxv^e^^^J^ 
drawn by three or more horses, quitting the box or horses, withoat'"^^* 
delivering the reins into the hands of a fit and proper person, or 
such person be placed at the heads of the horses, and (2) such 
person leaving his place before the proper time^ and (3) driver 
allowing passenger, or other person to drive, or (4) quitting the 
box without reasonable occasion, or (5) allowing the plate to be 
concealed, inverted, or improperly placed, (6) the guard unnecces- 
arily discharging fire-arms, whilst horses in carriage, and any pas- 
senger thereon, (7) driver, conductor, or guard, neglecting to 
take due care of luggage, (8) demanding more than proper fare, 
or charge for luggage, (9) neglecting to account, to employer, for 
monies received, (10) assaulting or abusing passengers, or any 
person accompanying them to and from carriage, (11) by intoxi- 
cation, negligence, or wanton and furious driving, or other mis- 
conduct, endangering the safety of any passenger, or other person, 
or shall injure, or endanger, the property of owner or other per- 
son, to forfeit £5 for every such o£Fence. 

Fbrty-ninthf Where driver, conductor, or guard is not known, bie!forV«nmi' 
or cannot be found, the proprietor is liable in the penalties, unless veriTftc/^n 
he satisfies a justice of the peace that the ofience was without ||ig<^*'^° <:***■• 
privity or knowledge, and that no benefit has accrued, or can ac- 
crue, to him by the act, and that he has used his endeavours to 
find out the offender. 

Sixtieth, Carriages let with horses to be numbered, and to have Pottcanu 
postmaster's name and residence on outside of each door, under o^ber^. 
penalty of £10. 

Sixty'firetf Postmasters and toll-gate keepers to be supplied p^*' tickttt. 
with tickets, and exchange or check tickets. 

Sixty-second, Penalty of £10 on postmaster not giving ticket. 

Sixty-third, No person shall be chargeable for farther distance 
than stated on the ticket, and a penalty of £10 on falsely filling up 
ticket. 

Sixty'fourth, Ticket to be given at first toll gate, and exchange 
or check ticket to be shown on demand, at every other gate. 

Sixty'Jtfih, The keeper of first toll gate to demand ticket, and Penaitiei on 
issue exchange or check ticket. He may prevent passing unless 
ticket received, or one shilling and ninepence paid for his own use 
and benefit. Toll keeper (1) neglecting to demand, or refusing to 
receive ticket, (2) neglecting or refusing to write his name there- 
on, or to file the same, (3) neglecting or refusing to give exchange 
ticket, (4) delivering such ticket without receiving the original 

K 
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ticket, (5) making or suffering any alteration on ticket, (6) de- 
livering ticket to any person not authorized, (7) permiting any 
person not authorized to inspect the ticket, (8) or demanding and 
receiving less than what is authorised by the act, shall forfeit £lO. 

Fmitj. Stxty'sixihf Penalty of £10 on persons neglecting to delirer 

tickets, or falsely alleging no hire. 

Ptoaitj. Sixty-seventh, Toll keepers to deliver tickets to collector, under 

penalty of 20s. for every ticket. 

FtDAity. Sixty-eighthf Toll keepers to receive one farthing for every horse, 

and for every day more than one and less than twenty-eight suc- 
cessive days. 

coiiMtton •( Sixty^ninthf The Commissioners of Stamps may erect gates and 
bars for the receipt of the tickets, and place proper persons to 
collect them, to which all the provisions of the act shall be appli« 
cable. 

iSSSIu!***"' Ninty-ninth, (\) Any inspector of stamp duties, (2) collector 
of the duties granted in respect of horses let out for hire, (3) or 
any person authorized by the commissioners of stamps, on showing 
his appointment, if required, to enter any toll house, and to re- 
main as long as he may think fit and requisite, to check the stage 
carriages travelling upon the road, or receiving and examining the 
tickets, and the toll keeper refusing or obstructing suck person, is 
liable in penalty of £20. 

STAGE CARRIAGES. 

Act 5 & 6 Vict. c. 79, •< An act to repeal the duties payable on 
stage carriages^ and on passengers conveyed upon railways, and 
certain other stamp duties, in Great Britain, and to grant other 
duties in lieu thereof, and also to amend the laws relating to stamp 
duties." (5 Aug. 1842.) 

JSftoSrict! £fection eleventh, Extends the 80th section of 2 & 3 Wm. IV. 
c. 120., to any stage carriage whether licensed or not, and limits 
the seizure of the driver and carriage, to any place where the 
journey for the performance of which such carriage shall be used 

^^Ttiiure! ^^^^^ terminate, or on the return of such carriage to the place from 
which such journey commenced. 

M«n. Twelfth, Mail coaches carrying not more than four outside pas- 

sengers for hire, require plates. 

Of«riM4iB|. Thirteenth, ** And, whereas the repealing of the duties in re- 
spect of the passengers to be conveyed by stage carriages in Great 
Britain, and granting a uniform rate of duty on stage carriages in 
lieu thereof, will render certain regulations necessary for prevent* 
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ing the overloading of such carriages, and the dangers and incon- 
veniencies consequent thereon/' it is enacted that no stage carriage 
shall be allowed to carry, at one time, a greater number of pas- 
sengers in the whole, or in the inside, or on the outside thereof, 
than the same is constructed to carry, according to the regulations 
of this act, — upon fit and proper seats, allowing for every passenger, 
on an average, a space convenient for sitting thereon, of sixteen sis«of mt. 
inches, measuring in a straight line lengthwise on the front of each 
seat — a child under five years of age, sitting on the lap, not deem- chudrtn. 
ed a passenger. 

Fourteenth, No stage coach to be used unless having painted in ^^^crof 
words at length, in Roman letters, one inch at least in height, and PMiengen. 
of a proper and proportionate breadth, in a colour opposite to the 
ground, in one or more horizontal lines, in a conspicuous place, at 
the back of the carriage, as also in the inside, and in each com- 
partment, the number of passengers which such carriage is con- 
structed to carry in whole, — in the outside and inside, and in each 
compartment — any carriage used without all such particulars, or 
importing that the carriage can carry a greater number than the 
same is truly constructed to carry, the proprietor shall forfeit £10. Penalty xio. 
Fifteenth^ If more passengers are carried in whole, or in any Penalty for 
part, of a stage carriage, the driver and conductor or guard there- VbJ ° **'' 
of shall forfeit £5. 

Sixteenth^ Any constable or peace officer, at any time, and any seatimaybt 
person travelling, or having immediately before travelled, by any 
stage carriage, may measure the seats or any of them, any person 
obstructing such measurement shall forfeit £5. Peoaity x s. 

Seventeenth^ That no stage carriage the top or roof thereof shall Numbon on 
be more than eight feet nine inches from the ground, or the bear- 
ing thereof on the ground shall be less than four feet six inches 
from the centre of the track of the right or o£P wheel, to the centre 
of the track of the left or near wheel, shall be allowed to carry 
more than the number of outside passengers following — 

1. Not more than five outside, when such carriage shall be con- Fivt. 
structed to carry according to the regulations of this act, in 
the whole exceeding nine, and not exceeding twelve pas** 
sengers — 

2. Not more than eleven outside, when carriage so constructed Bitvtn. 
to cairry in the whole exceeding twelve, and not exceeding 
fifteen — 

3. Not more than twelve outside, when carriage so constructed Twti?*. 
to carry in the whole exceeding fifteen, and not exceeding 
eighteen passengers — 
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AMitioMi. ^^ ^Q^ Q^^ more than two additional ootside, for every three 

additional passengers which carriage may carry in the whole. 

Fenaity. |f ^j^y greater nnmher outside is carried, the driver and the 

conductor or guard shall forfeit £5. 

Recovery of EigfUeenthy This act not to alter any thing in the act 2 & d 
William IV. c. 120, not inconsistent herewith — all penalties to be 
recovered in same manner as directed by said act. Any person 
may prosecute, but complaint must be made within ten days after 
offence, only one penalty for one offence, against either driver 
or conductor or guard, at the option of person prosecuting'. 

Proof. Nineteenth^ Proof of due measurement sufficient, without pro- 

duction of the carriage. 



Trwrfer of The Act 6 & 7 William IV. c 45, (28 July, 1836,) transfers 

collectloD of .. .. 

duun. the collection and management of the duties, in Great Britain, on 
horses let for hire, and on licenses relating to the same, from the 
commissioners of stamps and taxes to the commissioners of excise. 

RAILWAY ACT. 

« An Act for consolidating in one act, certain provisions usually 
inserted in acts authorising the making of railways in Scotland." 
8 & 9 Vict. cap. 33. 21st July, 1845. 

The following sections have reference to roads : — 
Srirt con5 Section first. The provisions of this Act shall apply to every 
f^t^rluwTs I'ailway in Scotland which shall by any act which shall herec^r be 
passed be authorised to be constructed, and this act shall be in- 
corporated with such act ; and all the clauses and provisions of this 
act, save so far as they shall be expressly varied or excepted by 
any such act, shall apply to the undertaking authorised thereby, so 
far as the same shall be applicable to such undertaking, and shall, 
as well as the clauses and provisions of every other act which shall 
be incorporated with such act, form part of such act, and be con- 
strued together therewith, as forming one act. 
.1 Sheriff.** Thirdf The word « Sheriff " shall include the sheriff substitute : 
•• Juitiee.*' ^^ic word " Justice" shall mean justice of the peace acting for the 
county, city, or place where the matter requiring the cognizance 
of any such justice shall arise, and who shall not be in^rested in 
the matter ; and where such matter shall arise in respect of lands 
being the property of one and the same party, situate not wholly 
in any one county, city, or place, shall mean a justice acting fur 
the county, city, or place where any part of such lands shall be 
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situate, and who shall not be interested in such matter ; and where 
any matter shall be aathorized or required to be done by two justi- 
ces, the expression ^< Two Justices" shall be understood to mean ||^*.? *'»*- 
two or more justices assembled and acting together. 

Fourth, And be it enacted, that in citing this act in other *cts 2[»®J^J*'*« •' 
of Parliament, and in legal instruments^ it shall be sufficient to 
use the expression *< The Railways Clauses Consolidation (Scot' 
land) Act, 1845." 

Twenty-fifth, Subject to the provisions herein and in the company 

may occupy 

special act contained, it shall be lawful for the company, at any temporarily 
time before the expiration of the period by the special act limited JT*'*)!"^** 
for the completion of the railway, to enter upon and use any ex- J^![^^^ ^^* 
isting private road, being a road gravelled or formed with stones 
or other hard materials, and not being an avenue, or a planted or 
ornamental road, or an approach to any mansion house within the 
prescribed limits, if any, or, if no limits be prescribed, not being 
more than five hundred yards distant from the centre of the rail- 
way, as delineated on the plans ; but before the company shall 
enter upon or use any such existing road they shall give three 
weeks notice of their intention to the owners and occupiers of such 
road, and of the lands over which the same shall pass, and shall in 
such notice state the time during which, and the purposes for 
which, they intend to occupy such road, and shall pay to the own- 
ers and occupiers of such road, and of the lands through which 
the same shall pass, such compensation for the use and occupa- 
tion of such road, either in a gross sum of money or by half- 
yearly instalments, as shall be agreed upon between such owners 
and occupiers respectively and the company, or, in case they 
differ about the compensation, the same shall be settled by the 
8heri£Pin the same manner as any compensation not exceeding 
fifty pounds is directed to be settled by the lands clauses consolida- 
tion (Scotland) Act, 1845. ("See sections 21 and 22 Act 8 Vict, 
cap. 19. J 

Twenty sixth. It shall be lawful for the owners and occupiers of ^^^*^,^^ 
any such road, and of the lands over which the same passes, with- ^^IfJ'^/^ 
in ten days after the service of the aforesaid notice, by notice in e'JhS!^^!^^ 
writing to the company, to object to the company making use of {||fj|||[^ ^ 
such road, on the ground that other roads, such as the company 
are herein before authorised to use for the purposes aforesaid, or 
that some public road would be more fitting to be used for the 
same, and upon the objection being so made such proceedings may 
be had as are herein-after mentioned with respect to lands tempor- 
arily occupied by the company, in respect of which three weeks 
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notice is herein-after required to be given, and in the 'same man- 
ner as if in the provisions relatire to sach proceedings the word 
road or roads, or the words road and the land over which the same 
passes, as the case may require, had been substituted in such pro- 
visions for the word lands. (See sections 27 and following. J 

croMiBg^of And with respect to the crossing of roads, or other interference 

eoottruetion therewith, be it enacted as follows : 

of bridgm. • » 

croMln"»f Section thirty-ninthy If the line of railway cross any tnrnpike 
roads. foni] gj. pnblic highway, then, except where otherwise provided by 
the special act, either such road shall (1) be carried over the rail- 
way, or (2) the railway shall be carried over such road, by means 
Bj bridge, of a bridge of the height and width, and with the ascent or de- 
scent, by this or the special act in that behalf provided ; and such 
bridge, with the immediate approaches and all other necessary 
' works connected therewith shall be executed, and at all times 
thereafter maintained, at the expense of the company ; provided 
always, that, with the consent of the sheri£F or two or more jus- 
tices, as aftermentioned, it shall be lawful for the company to carry 
On level, the railway across any highway, other than a public carriage road, 

on the level. (See section 53.) 
FroTiiioniB Fortieth^ If the railway cross any turnpike road, or public 
roadiare carriage road on a level, the company shall erect, and all at tiroes 
level. maintain good and sufficient gates across such road, on each side of 

oateion the railway where the same shall communicate therewith, and shall 
employ proper persons to open and shut such gates ; and such gates 
shall be kept constantly closed across such road on both sides of 
the railway, except during the time when horses, cattle, carts or 
carriages, passing along the same shall have to cross such railway ; 
and such gates shall be of such dimensions and so constructed as 
ciMiog. when closed to fence in the railway, and prevent cattle or horses 
passing along the road from entering upon the railway ; and the per- 
son intrusted with the care of such gates shall cause the same to be 
closed as soon as such horses^ cattle, carts, or carriages shall have 
FeDeity 40f . P^ssed through the same, under a penalty of forty shillings for every 
default therein : Provided always that it shall be lawful for the 
Board of Trade, in any case in which they are satisfied that it 
will be more conducive to the public safety that the gates on any 
Gatetonraii.le^cl crossing over any such road should be kept closed across the 
railway, to order that such gates shall be kept so closed, instead 
of across the road, and in such case such gates shall be kept con- 
stantly closed across the railway, except when engines or carriages 
passing along the railway shall have occasion to cross such road, in 
the same manner and under the like penalty as above directed with 
respect to the gates being kept closed across the road. 
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J Forty-first^ Where the railway crosses any tarnpike road on •iJ* JJJnJ"" 

^ level adjoining to a station, all trains on the railway shall be made p»J|j'^^*^* 

to slacken their speed before arriving at such turnpike road, and •<*tioB*> 
^ shall not cross the same at any greater rate of speed than foar 

miles an hour ; and the company shall be subject to all such rules 
and regulations with regard to such crossings as may from time to 
time be made by the Board of Trade. 

Fbrtysecondt Every bridge to be erected for the purpose of coMtructiou 
carrying the railway over any road, except as otherwise provided ^^^r '<>«'•• 
by the special act, shall be built in conformity with the following 
regulations ; (that is lo say,) 

The width of the arch shall be such as to leave thereunder a^'^^ ®' 
clear space of not less than thirty -five feet if the arch be 
over a turnpike road, and of twenty-five feet if over a pub- 
lic carriage road, and of twelve feet if over a private road : 
The clear height of the arch from the surface of the road shall H«ight or 
be not less than sixteen feet for a space of twelve feet if the 
arch be over a turnpike road, and fifteen feet for a space of 
ten feet if over a public carriage road ; and in each of such 
cases the clear height at the springing of the arch shall not be 
less than twelve feet : 
The clear height of the arch for a space of nine feet shall not 

be less than fourteen feet over a private carriage road : 
The descent made in the road in order to carry the same under Dttoent. 
the bridge shall not be more than (1) one foot in thirty feet 
if the bridge be over a turnpike road, (2) one foot in twenty 
feet if over a public carriage road, and (3) one foot in six- 
teen feet if over a private carriage road, not being a tramroad 
or railroad, or (4) if the same be a tramroad or railroad, the 
descent shall not be greater than the prescribed rate of in- 
clination, and if no rate be prescribed the same shall not be 
greater than as it existed at the passing of the special act. 
Forty^thirdy Every bridge erected for carrying any road over coMtruetion 
the railway shall, except as otherwise provided by the special act, o^er nSiwaj. 
be built in conformity with the following regulations ; (that is to 

There shall be a good and sufficient fence on each side of the Fmce. 
bridge of not less height than four feet, and on each side of 
the immediate approaches of such bridge of not less than 
three feet : 

The road over the bridge shall have a clear space between WMtb. 
the fences thereof, of (1) thirty-five feet, if the road be a 
turnpike road, and (2) twenty-five feet if a public carriage 
road, and (8) twelve feet if a private road : 
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Aicent. rpi^^ ascent shall not be more than one foot in thirty feet, (1) 

if the road be a tampike road, (2) one foot in tvreoty feet 
if a public carriage road, and (3) one foot in sixteen feet if a 
prirate carriage road, not being a trannroad or railroad, or 
(4) if the same be a tramroad or railroad the ascent shall not 
be greater than the prescribed rate of inclination, and if no 
rale be prescribed the same shall not be greater than as it ex- 
isted at the passing of the special act. 
The width or Forty-Joufih^ Provided always, that in all cases where the a- 
ne^notVz-verage available width for the passage of carriages of any exist- 
width of road ing roads within fifty yards of the points of crossing of the same 
cafM. is less tban the width herein-before prescribed for bridges t>Yer or 

under the railway, the width of such bridges need not be greater 
than such average available width of such roads, but so never- 
theless that such bridges be not of less width in the case of a 
turnpike road or public carriage road than twenty feet: Provided 
also, that if at any time after the construction of the railway the 
average available width of any such road shall be increased be- 
yond the width of such bridge on either side thereof, the company 
shall be bound, at their own expense, to increase the width of 
the said bridge to such extent as they may be required by the 
trustees or surveyors of such road, not exceeding the width of 
such road as so widened, or the maximum width herein or in the 
special act prescribed for a bridge in the like case over or under 
the railway. 
Bxtotingio. Porty-fifih^ Provided also, that if the mesne inclination of 
fo^Ve^md A°y I'oad within two hundred and fifty yards of the point of cross- 
neMl*notbl '"g the same, or the inclination of such portion of any road as 
improfed. ^^^ require to be altered, or for which another road shall be 
substituted, shall be steeper than the inclination herein-before 
required to be preserved by the company, then the company may 
carry any such road over or under the railway, or may construct 
such altered or substituted road at an inclination not steeper tban 
the said mesne inclination of the road so to be crossed, or of the 
road so requiring to be altered, or for which another road shall be 
substituted. 
Before roadf Forty 'Sixthy If in the exercise of the powers by this or the 
with'otheri iBpecial act granted, it be found necessary to cross, cut through, 
tuted.'"^'*" raise, sink, or use any part of any road, whether carriage road, 
horse road, tramroad, or railway, either public or private, so as to 
render it impassable for or dangerous (a) to passengers or carriages, 
or to the persons entitled to the use thereof, the company shall, 

(a) ** or extraordinarily inconyenient" inserted in the English Railway Act. 
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at their own expense maintain such substituted Road in a state as 
convenient for passengers and carriages as the road so inter- 
fered with) or as nearly so as may be. 

Fortj^'Sevenfh, If the company do not cause another suflScient notniiMtu'^ 
road to be so made before they interfere with any such ®^i8^>n£r JIa^'V! 
road as aforesaid, they shall forfeit twenty pounds for every day 
during which such substituted road shall not be made after the ex- 
isting road shall have been interrupted ; and such penalty shall be 
paid to the trustees, commissioners, surveyor, or other person hav- 
ing the management of such road, if a public road, and shall be ap- 
plied for the purposes thereof, or in case of a private road the same 
shall be paid to the owner thereof; and every such penalty shall 
be recoverable, with costs, by. action in any competent court. 

Forty-eighihy If any party entitled to a right of way over any Party suffer- 
road so interfered with by the company shall suffer any special fr*m*™^! 
damage by reason that the company shall fail to cause another suf-roTd tore- 
ficient road to be made before they interfere with the existing road, action on »»>e 
it shall be lawful for such party to recover the amount of such 
special damage from the company, with expenses, by action in the 
court of session, if the damage claimed exceeds twenty-five pounds, 
or in the sheriff court, if the damage claimed does not exceed 
twenty-five pounds, and that whether any party shall have sued for 
such penalty as aforesaid or not> and without prejudice to the right 
of any party to sue for the same. 

Fariy^nintht If the road so interfered with can be restored com- Period for 

^ rettsration 

compatibly with the formation and use of the railway, the same^^j^^*"' 
shall be restored to as good a condition as the same was in at the ^^^* 
time when the same was first interfered with by the company, or 
as near thereto as may be ; and if such road cannot be restored 
compatibly with the formation and use of the railway, the com- 
pany shall cause the new or substituted road, or some other suffi- 
cient substituted road, to be put into a permanently substantial 
condition, equally convenient as the former road, or as near thereto 
as circumstances will allow; and the former road shall be restored, 
or the substituted road put into such condition as aforesaid, as the 
case may be, within the following periods after the first operation 
on the former road shall have been commenced, unless the trustees 
or parties having the management of the road to be restored by 
writing under their hands consent to an extension of the period, 
and in such case within such extended period, (that is to say,) if 
the road be a turnpike road, within six months, and if the road m«nt£«.* 
be not a turnpike road within twelve months. i2iMiitbi/ 
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Suing to're. Fiftieth, U any tnch road be not so restored, or the substituted 
•tor* road. ^^^^ ^^ completed as aforesaid, within the periods herein or in the 
special act fixed for that purpose, the company shall forfeit to the 
trustees, commissioners, surveyor^ or other person having the ma« 
nagement of the road interfered with by the company, if a public 
£3O0MhdAy. >'oad, or if a prirate road to the owner thereof, twenty pounds for 
every day after the expiration of such periods respectively during 
which such road shall not be so restored or the substituted road 
completed : and it shall be lawful for the sheriff or justices by 
whom any such penalty is imposed to order the whole or any part 
thereof to be laid out in executing the work in respect wliereof 
such penalty was incurred. 
compADj to Pifty-Jirgt^ If in the course of making the railway the company 
uied'by'^* shall use or interfere with any road, they shall from time to time 
then. make good all damage done by them to such road ; and if any 

question shall arise as to the damage done to any such road by the 
company, or as to the repair thereof by them, the same shall be 
determined by the sheriff or two justices ; and such sheriff or jus- 
tices nay direct such repairs to be made in the state of such road, 
in respect of the damage done by the company, and within such 
period as they think reasonable, and may impose on the company, 
for not carrying into effect such repairs, any penalty, not exceed - 
fseacbday. '"ST ^^^ pounds pcT day, as to such sheriff or justices shall seem 
just ; and such penalty shall be paid to the surveyor or other per- 
son having the management of the road interfered with by the 
company, if a public road, and be applied for the purposes of such 
road, or if a private road the same shall be paid to the owner 
thereof: Provided always, that in determining any such question 
with regard to a turnpike road the said sheriff or justices shall 
have regard to and make full allowance for any tolls that may 
for toll!, have been paid by tlie company on such road in the oouise of the 
using thereof. 

Fifty-iecondy If the railway shall cross any highway other than 
makoiuffl- a public carriageway on the level, the company shall at their own 

cientap- i i 11 . ... , 

proachoi and expense make and at all times mamtain ocmvenient ascents and 
diewayi and descents and other convenient approaches, with handrails and other 
croMiDff OD fences, and shall, if such highway be a bridleway, erect and at all 
times maintain good and sufficient gates, and if the same shall be 
a footway, good and sufficient gates or stiles on each side of the 
ProeoediDgs railway where the highway shall communicate therewith, 
tiontofiioriff Fifty4hird, When the company shall intend to apply for the 
coMoatto consent of the Sheriff or two Justices, as herein-before provided, 

level eros- , 1 .1 

dngs of bri- go as to authorise them to carry the railway across any highway 

footwayi. 
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oUier than a public carriage road ou the leFel, Ihey shall, four- 
teen days, at leasts prerious to the time at which such appli- 
cation is intended to be madey cause notice of such intended appli- 
cation to ha given in aome newspaper circulating in the county, 
and also to be aflSxed upon the door of the parish church of the 
parish in which such erossing is intended to be made, or if there 
be no such church some other place to which notices are usually 
affixed ; and if it appear to the 8heri£P, or to any two or more 
Justices acting for the district in which such highway at the pro- 
per crossing thereof is situate, after such notice as aforesaid, that 
the railway can, consistentiy with a due regard to the public safety 
and convenience, be carried across such highway in the level, it 
shall be lawful for such Sheriff or Justices to consent that the 
same may be so carried accordingly. 

Fifty'^fimrthy If when the railway shall cross any highway on j^^,ff^^^ 
the level, the company fail to make convenient ascents and descents J*^]!!^^*'^ 
or other convenient approaches, and such handrails, fences, gates, gggjgff 
and stiles, as they are herein-before required to make, it shall be hiSbwaw 
lawful for the Sheriff or two Justices, on the application of the th?i!i!Si.^" 
Surveyor of roads» or of any two householders within the parish 
or district where such crossing shall be situate, after not less than 
tea days notice to the company, to order the company to make 
such ascent and descent or other approach, or such handrails, fences, 
gates, or stiles as aforesaid, within a period to be limited for that 
purpose by such Sheriff or Justices ; and if the company fail to 
comply with such order, they shall forfeit five pounds for every 
day that they fail so to do ; and it shall be lawful for the Sheriff 
or Justices by whom any such penalty is imposed to order the 
whole or any part thereof to be applied, in such manner and by 
such person as they think fit, in executing the work in respect 
whereof such penalty was incurred. 

Fiffy^fifihy If the commissioners or trustees of any turnpike scretn for 
road, or the surveyor of any highwfiy, apprehend danger to theroaS'tobe 
passengers on such road in consequence of horses being frightened quired by tii« 
by the sight of the engines or carriages travelling upon the rail- trade. 
way, it shall be lawful for such commissioners or trustees or sur- 
veyor, after giving fourteen days notkse to the company, to apply 
to the board of trade with respect thereto ; and if it shall appear 
to the said board that such danger might be obviated or lessened 
by the construction of any works in the nature of a screen near to 
or acljoining the side of such road, it shall be lawful for them, if 
they shall think fit, to certify the works necessary or proper to be 
executed by the company for the purpose of obviating or lessening 



84 

Roch danger, and by such certificate to require the company to ex- 
ecute such works within a certain time after the service of suck 
certificate, to be appointed by the said board. 
r^fun^'to'"' F<%-«Mr/A, Where by any snch certificate as aforesaid the 
construct, company shall have been required to execute any such work in 
the nature of a screen they shall execute and complete the same 
within the period appointed for that purpose in such certificate, 
and if they fail so to do they shall forfeit to the commissioners or 
trustees or surveyor five pounds for every day during which such 
' works shall remain uncompleted beyond the period so appointed 
for their completion ; and it shall be lawful for the Justices by 
whom any such penalty is imposed to order the whole or any part 
thereof to be laid out in executing the work in respect whereof 
such penalty was incurred. 

Note. — Th« Sheriff ii omitted in tliis elaoM by inadTertence. 

sberiiTor Fiffy-9ev€fith, Where, under the provisons of this or the special 
haVc power A^^t, or any act incorporated therewith, the company are required 
repSr^r to maintain or keep in repair any bridge, fence, approach, gate or 
SM, &c. jj^Ijp,. ^Qrij executed by them, it shall be lawful for the Sheriff or 
two Justices, on the application of the surveyor of roads, or of any 
two householders of the parish or district where such work may 
be situate, complaining that any such work is out of repair, after 
not less than ten days notice to the company, to order the company 
to put snch work into complete repair within a period to be limited 
for that purpose by such Sheriff or Justices ; and if the company 
fail to comply with such order they shall forfeit ^ve pounds for 
every day that they fail so to do ; and it shall be lawful for the 
Sheriff or Justices by whom any such penalty is imposed to order 
the whole or any part thereof to be applied, in such manner and 
by such persons as they think fit, in putting such work into repair. 
Fifty- eighth^ And whereas expense might frequently be avoid- 
trade em- ed, and public convenience promoted, by a reference to the board 
modify the of trade upon the construction of public works of an enirineerin&f 

eonttruction * i«ii»i i • *. .t 

of certain nature connected with toe railway, where a stnct compliance with 
bridgM. ftc. the provisions of this or the special act might be impossible, or 
■trtet eofii. attended with inconvenience to the company, and without adequate 
the act im. advantage to the public; be it enacted, that in case any difference 
VJ^t' '" regard to the construction, alteration, or restoration of any road 
or bridge, or other public work of an engineering nature, requir- 
ed by the provisions of this or the special act, shall arise between 
the company and any trustees, commissioners, surveyors, or other 
persons having the control of or being authorised by law to en* 
force the construction of snch road, bridge, or work, it shall be 
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lawful for either party, after giving fourteen days notice iu 
writing of their intention so to do to the other party, to apply to 
the board of trade to decide upon the proper manner of constmct- 
ing, altering, or restoring such road, bridge, or other work ; and 
it shall be lawful for the board of trade, if they shall think fit» to 
decide the same accordingly, and to authorize, by certificate in 
writing any arrangement or mode of construction in regard to any 
such road, bridge, or other work which shall appear to them either 
to be in substantial compliance with the provisions of this and the 
special act, or to be calculated to afford equal or greater accom- 
modation to the public using such road, bridge, or other work; 
and after any such certificate shall have been^ given by the board 
of trade, the road, bridge, or other work therein mentioned shall 
be constructed by the company in conformity with the terms of 
such certificate, and being so constructed shall be deemed to be 
constructed • in conformity with the provisions of this and the 
special act : Provided always, that no such certificate shall be 
granted by the board of trade unless they shall be satisfied that 
existing private rights or interests will not be injuriously affected 
thereby. 

Fifty -nintky And be it enacted, that all regulations, certificates, Autbmtica. 
notices, and other documents in writing purporting to be made or Aoum of tiie 
issued by or by the authority of the board of trade, and signed by trade, wivict 
some officer appointed for that purpose by the board of trade, shall ac?^ ^ 
for the purposes of this and the special act, and any act incorpor- 
ated therewith, be deemed to have been so made and issued, and, 
that without proof of the authority of the person signing the same, 
or of the signature thereto, which matters shall be presumed un- 
til the contrary be proved ; and service of any such document^ by 
leaving the same at one of the principal offices of the railway com- 
pany, or by sending the same by post addressed to the secretary 
at such office, shall be deemed good service upon the company ; 
and all notices and other documents required by this or the special 
act to be given to or laid before the board of trade shall be deliver- 
ed at, or sent by post addressed to, the office of the board of trade 
in London. 
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ftJSteS?" ^^^ Pensioiierg, 6 and 7 Victoriie, c. 95, sect. 8. — No Toll 
shall be demanded or taken at any Tornpike Gate or Bar» Pier, 
Wharf, or Landing place, for any horte ridden by any Field of- 
fieer or Staff officer of Pensionersy being in uniform, w^iien em- 
ployed on any of the duties referred to in this act, nor for any pri- 
rate or hired vehicle oocaatonally used by such officers, being in 
uniform, for the conveyance of themselves and tbe books and o- 
ther documents required for the purpose of paying the oat-pen* 
sioners at the several stations within the district ; and any toll 
collector who shall demand and take toil from any such officer 
when so employed, and in uniform, shall on conviction thereof by 
the oath of any credible witness, or on his own confession before 
a magistrate or justice of the peace, forfeit and pay for every such 
offence any sum not exceeding £5. 
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NOTES RELATIVE TO ROADS. 



DIFFERENT KINDS OF ROADS. 

Lord Stair, iti treating of ways» observes that ^* ways are a 
part of the reservation from property, and the necessary vestige 
of the ancient community of the earth, and which are under- 
stood as the common pertinents of all grounds, for free ish and 
entry, are implied in the very right of property, though not ex- 
pressed. But that doth not infer ways or passages from every 
part of the dominant ground, through every part of the servient, 
which would make both unprofitable, but it must be in the way 
least hurtful to either. And now, by long custom, it is every 
where determined, and can be no further claimed than according 
to ancient custom : and it is a necessary e£Pect of property rather 
than a servitude, seeing it is mutual and equal to either ground, 
whereof the one cannot be called dominant and the other servient, 
until custom or consent hath so determined that the ways 
which are constitute are more profitable to one tenement and 
more burdensome to another, whereby this becometb the ser- 
vient, and that the dominant tenement" 
** Ways are distinguished by the Romans, according to the 
measure or burdensomeness of them, in three kinds. The first 
and least is a road for men to walk or ride by, which they call 
iter ; the second is called actuSt and it is a way for carts ; the 
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*< third 18 culled via, which reUineth the common uaiue» whereby 
*< droves may pa^s. Of these the greater comprehends the lesser : 
« oar custom sticketh not to this distiuctionj bat measareth the 
*' way according to the end for which it was conntitate, and by 
" the ase for which it was introduced, as having only a foot road, 
<< or a road for a horse to be led or ridden upon^ or only a way 
<< for leading of loads upon horseback, or a Way for leading* of 
<< carts, or a way for driving of cattle, and is observed accordingly. 
*' There is another distinction of ways amongst the Romans, and 
'' with us, in public and private ways. Public ways are those 
<< which are constitute for public use, and which go from one pub- 
<< lie place to another, as from one burgh to another, or from a 
« burgh to a public port : this is called a highway, and by the 
*< Romans an imperial or prsBtorian way, and with us, the King's 
*< highway, for preservation whereof there are express statutes, 
** and this is patent to all the lieges, without respect to any land, 
<< yea, and to all strangers having freedom of traffic/* 

" Private ways are these which are constitute by private parties, 
'< for private use, whereof both, or at least one end, is to a private 
** place, and is a proper servitude to the use of that place for 
" which it is constitute. So a way, the one end whereof is at a 
<' public place, may be a private way, if the other end thereof be 
<< from or for the use of a private place, as a way from a private 
** place to a city or church, which doth not fall into any public 
" way, for in so far it remaineth private, and cannot be made use 
<* of but for the behoof of the place or ground from which it comes ; 
<< but it is not the largeness or the latitude of the way that makes 
« a public or private way, for a private way may be as large as a 
** public. Private ways are constitute as other servitudes by pre- 
** scription, by going and coming that way uninterrupted, time out 
** of mind, or forty years, without writ or any other right. Pri- 
" vate parties may repair these ways becoming difficult ; so an her- 
** iter having a way to the church, and to a royal burgh, at a ford 
<< where there was an old bridge, was found (the ford becoming 
" difficqlt) to have right to rebuild the bridge, though the one end 
« of it was but upon his land, and the other end upon his neigh - 
<< hour's, who withstood it. Nicol. de servitudibuSf Sir James 
Cleland."— Stair, B. II. Tit. VII. Sect. X. Mr Brodie notes 
that the report of Cleland's case does not bear that there was an old 
bridge, but that there was an old way to kirk and market, and that 
the ford was now impassable, and this was found relevant to entitle 
the pursuer to build a bridge. 
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English AtUharities* *< A Turnpike Road is a Highway upofi 
whioh gates or barriers are set up and Tolls collected. These 
ways are popularly called Tornpike Roads, to distinguish them 
from other Parish roads, but this is not a legal term of distinc- 
tion for all roads are parish roads, highways being conrerted 
into tornpike roads through the application of a nevir principle, 
distinguished from the regulations applicable to parish roads by 
the collection of tolls and the general management. Under the 
simple system of the common law whenever a Highway was 
out of repair, the inhabitants of the parish were bound by actual 
labour thereon to re-instate it in good order. Under the High- 
way acts a ministerial agent is appointed to superintend the ma- 
nagement of Highways. — Actual labour is permitted to be com- 
pounded for in money, and a power is given to raise funds by 
assessment, for effecting those repairs, or of other improvements 
to which the common law provisions may prove inadequate, whilst 
by the Turnpike acts an additional body are appointed, who are 
made, as it were, the proprietors of the road, but, nevertheless, 
upon trust for the public. They are empowered to bargain and 
sell, and to enter into stipulations to raise money by mortgage, and, 
which is the most important of their privileges, they are autho- 
rised to levy a tax, the receipts of which are to be applied to the 
repair and improvement of the roads which are placed under their 
management." — Bateman on Turnpike act, 1. 3 Impey's Burns* 
Justice, 114. Wellbeloved on Highways, 180. 



ROADS— PUBLIC AND PRIVATE. 

Some of the quotations In the following caiei are taken from the Contin- 
uation of the Jurist, where found the fulleit, and some eaiei will be found 
only there reported. 

la — A road was claimed to and from church, founded on thir- 
ty years use, through an heritor's land, whether laboured or in 
lea, and both on horse and foot. The Court found that possession 
must be immemorial and past memory of man. — 27th June, 1628, 
Nelson v. Sheriff of Galloway. Mor. 10880. 

2a-^In a Declarator for having a right of way from a coal 
hill to a harbour, through an heritor^s lands, on a proof of up- 
wards of forty years without interruption the Court found for a 
passage to a horse and load conform to use and wont, but not to 
make it a King's Highway, ** espedally considering that though 

M 
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there be no constitntion in writ of a lervitude, but by permission 
and tolerance. Heritors haye been in ase to carry corns to a public 
market or to harbours and ports, or to go to Chnrch, by a private 
road through their neighbour's lands, prescription by possession is a 
sufficient title in law, and it concerns the public good that it should 
be so, seeing otherwise all trade and commerce of native commo- 
dities which cannot be vended at home would be obstructed. — 20th 
June, 1678, The Laird of Fardell r. Wemyss. Mor. 1088O. 

3a — An Heritor sold a portion of his estate through which he 
bad a road to Kirk and Market, — the purchaser after twenty 
years, pursued a declarator of freedom from the road. The court 
held that the use of the road previous to the sale ought to be reck- 
oned though the road was then on the user^s own ground, and 
therefore found that the road was constituted by immemorial pos- 
session.-^? Ist February, 1700, White r. Wemyss. Mor. 10881. 

4b — The Court found that no public way can be made throng^h 
an heritor's ground without his consent or the uninterrupted pre- 
scription for forty years ; but that a right of passage or use of 
ground for certain purposes, on payment of certain dues, might be 
obtained by possession. *' It was observed, that in highways 
through a private subject's ground the Crown acquires the property 
of the road, which makes the prescription of forty years necessary, 
and it might prove inconvenient should every use of going through 
a private man's ground constitute a highway.'* — 5th June, 1713. 
Duke of Roxburgh v. The Magistrates of Dunbar. Mor. 10883. 

5a — The use of bringing home corns after harvest through the 
stubble of a neighbour's ridge for forty years, found not such a 
possession as to establish a servitude. — 20th July, 1749, Purdie 
V. Steel. Mor. 14511. 

6a — Tenants were found to have acquired by prescription the 
right to a drove road through certain lands, for the purpose of 
driving sheep to and from an annual fair at Kilbride. — 17th June, 
1 773, Porteous and others v. Allan. Mor, 14512 

7a — It was found that a right of drove road extending through 
the Highlands could not only be obtained by prescriptive usage, but 
also drove stances for resting and feeding the cattle, though there 
was a public Highway made nearly on the same line, and that 
certain fixed rates were charged by the tenants for the use of the 
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stances. Lord M^Kenzie observed << that there cannot be a pro- 
per drove road without certain adjuncts of rights of pasturage, 
which are inseparable from a drove road." 3d Dec. 1846, Marquis 
of Breadalbane v. M*6regor and others. 

8b — A servitude road, for carrying turf from a muir, was sus- 
tained on prescriptive possession, but it was found that if the pur- 
suer furnished the defender with another road, without going any 
unreasonable length of way about^ he behoved to use it. — l9th 
February, 1751, Ross v. Ross. Mor. 14531. 

g. — A servitude road extended for about one and a half miles 
through certain lands. The Sheriff allowed the proprietor to e- 
rect four swing gates on the road. The Lord Ordinary, in an ad- 
vocation, adhered as to three gates, fixing their position, but found 
the fourth gate unnecessary. The Court adhered, being of opinion 
that such gates might be erected on a private road, but not on a 
public road.— 9th March, 1809, Wood, Fac. Col. 

NoTB. — Mr Enkine states ** that in the case ef a foot road, the pro- 
*' prietor may ioolose the ground through which the road pastes, 
** proTided he leaves a style at each end of the enclosure for the foot 
^' passage.— B. 2, Tit. 9, Sect. 12. 

10a — A case was sent to a Jury to try whether a road was pub- 
lic or private. It was admitted that prior to 1754 a road did exist in 
the line claimed, but that it was shut up, and it was maintained 
that the one claimed in front of Carlton Place, Glasgow, was a 
private road, enclosed for more than forty years, except for foot 
passengers and horses. The Lord Chief Commissioner (Adam) in 
directing the Jury, laid it down that " in a highway there must be 
a point from which it commences, and one at which it ends, and that 
the margin of a river is a point at which a highway may legally end, 
it is not necessary that it should have the appearance of a made road, 
and that the question was ** whether, immemorially, (and forty 
years is equivalent to this,) there has been a highway, and if such 
highway did once exist, then whether this road was legally put an 
end to in whole or in part ? whether it was lost by some operation 
of law, or such want of use or continued acts of interruption as 
cuts off the right of the public ?" The Jury found the road a 

public road. — 5th and 6th Nov. 1828, Oswald v. Lawrie. 5 Mur- 
ray, 6. 
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11. — An estate wu described as beiag bomided by the river 
Clyde, and without any reservation or servitude of way or road. 
The proprietor erected walls reaching to the margin of the river. 
Certain proprietors, feuars, and residenters in the neighboarhood 
instituted an action of declarator, to have it found that a path on 
the bank of the rirer had remained free and uninterrupted for the 
public use past the memory of man, and concluding to have the 
obstructions removed, and the path restored* The case was sent 
to a Jury. The Lord Chief Commissioner (Adam) directed the 
Jury that the question put was <* whether a public footpath existed, 
and not whether it was (he path now existing, or whether this ivas 
the only path, but whether there was a path by means of which 
you might go from Glasgow to Carmyle, a mode by which the 
king's subjects may travel from the one to the other ? The law 
of public roads is, that they must be from one public place to an- 
other. In proving his case, the pursuer may make such stc^s as he 
chooses, but you must be satisfied that the proof extends the whole 
distance before you can make a return for him." <* If the pursuer 
has made out that a road existed for forty years, then thn right to 
use it may be taken away by a decree of a Court, or it may be de- 
feated by an interruption which has been acquiesced in. The pur- 
suer has proved di£Perent parts of the road to have been used, and 
that in some of them when the lands were inclosed styles were 
left. It is unnecessary where styles were left to prove any person 
passing, nor is it necessary that any one should have gone the 
whole way from Glasgow to Carmyle, provided the different por- 
tions make up the whole. The evidence is, that the proprietors 
defended their property as far as they could without interrupting 
the road, and wliere a public right is established over private pro- 
perty, when it has been devoted to the use of the pnUic, it requires 
a very strong proof to defeat it." ** If the public had been exclud- 
ed for forty years, this, no doubt, would have taken away their 
right. The proof as to the ntility of the read, and of it being 
nearly double the distance, is matter of evidence, and proper for 
consideration, but it is only a presumption against it being a road." 
The Jury found for the pursuers, thereby declaring it a public 
road. Idth Jan. 1826, Rodgers v. Harvey, 4 Murray 25. — A bill 
of exceptions was taken to the charge, and unanimously disallowed 
by the second division of the Court. 10th July, 1827. — A new 
trial was also moved but refused, 8th March, 1 826. — An appeal 
was then taken to the House of Lords, under the bill of exceptions, 
and the appeal dismissed, the Lord Chancellor observing that *^ the 
right of way having been established, an attempt on the part of 
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the occupiers of the land over which the way ran from time to time 
to interrupt that right, but not e£FectaaIJy succeeding in inter- 
rupting that rights never can be considered sufficient to get rid of 
a right of way once established.'*— -After stating that the first in- 
terruption was in 1789, and that proof of uninterrupted possession 
was given for thirty-four years previous to that time, the Lord 
Chancellor added " that carries back the evidence as far as seventy 
years — as far back as the memory of any witness could extend ; 
and if thirty-four years of uninterrupted exercise of the right of 
way were established, it was then competent for the Jury to pre- 
sume, and they ought, in , point of law, to be directed by the 
Judge, to presume, from the thirty-four years exercise of a right 
of way uninterrupted, a previous enjoyment corresponding with 
the manner in which it had been enjoyed for the thirty-four years/* 
8th July, 1828, 3 W^ilson and Shaw's Appeal Gases, 251. The case 
having returned to the Court of Session, the Lords ordered the ob- 
structions to be removed within eight days, and remitted to a Land 
Surveyor to lay off the road, 17th January, 1829^ 7 Shaw 287. 
The Surveyor having lined off a path of six feet wide, the Court 
approved of the plan, but refused to oblige the proprietor to form 
drains on wet portions of the ground, which it was pled he was 
bound to do, because that the public were now confined to a path, 
instead, as formerly, of travelling over the whole breadth of the 
bank. The Court also found parties mutually liable in the expense 
of Survey. — 27th February, 1830, Rodgers v. Harvie. 8 Shaw, 
611. 

12a — It being admitted that a road had been used for forty 
years as a public foot and horse road, and as a cart and carriage road 
since their introduction, about thirty years before, into that part 
of the country. The Lord Ordinary (Cringletie) and the Court 
(Second Division) unanimously held the road to be a public cart 
road. The Lord Ordinary observed, that *< if a public road be 
for the use of the public, and the law regards the end for which it 
was constituted, it is as cle^r as any proposition can be, that when 
men introduce generally carts drawn by horses or oxen to trans- 
port their commodities from one place to another, instead of car- 
rying them on horses, the right of public road must be extended 
to that object.'' Lord Glenlee held that '< there is a difference 
between the case of a public road, and that of one claimed as a 
right of servitude by the proprietors of a dominant tenement.*-- 
The soil occupied by a public road belongs to the public, not to 
the proprietor of the ground over which it passes, and they may 
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make such use of it as may be necessary for the purposes of the 
public ^20th February, 1829, Forbes v. Forbes. 7 Shaw, 441. 

13a — The Sheri£P of Aberdeenshire, on a proof, found a road 
passing through a farm was not a parish road, but the Lord Ordi- 
nary and the Court altered, and found the road a parish road* 
which the proprietor was bound to make passable.— 3 1st January, 
1824, Erskine v. Miller. 2 Shaw, 659. 

14a— A proprietor, on the supposition that a road was his 
private property, proceeded to cut a ditch across it, when he was 
interdicted by an Inferior Court. Ho brought an adroeation and 
declarator, which were remitted to Jury trial, but the Court, in 
the meantime, satisfied that a poissessory right had been establish- 
ed, continued the interdict. — 21st February, 1824, Learmonth v. 
Baird and others. 2 Shaw, 729. 

15a — An Advocation being brought from the Justices of the 
Peace for Ayrshire, as to an encroachmenc by a fence on a 
road which the Trustees had removed, an issue was sent to 
the Jury *' whether the road is not a public road falling under 
the management of the said Trustees." Lord Gillies received 
as witnesses tenants who used the road, observing, " If a road 
is useful to half-a-dozen tenants, and one of them shuts it up, 
are the others to be disqualified ? They may, no doubt, be in- 
terested as every person is interested in a public road,*' and he 
held that minutes of district committees must be considered in tho 
custody of the general Trust. Lord Gillies charged, that " a road 
may be private and the property of the landlord, such as the ap- 
proach to a house, or it may be a servitude road, common to one 
or more farms on another property, and in that case it is the 
landlord and tenants of these farms who alone have right to use 
it. The road in question is not said to be a private, but a servi- 
tude road, and one way to prove this is to show that it was only 
used by these farms, but the pursuer has not brought the ordinary 
evidence to prove that the use was confined to these farms and it 
was not used by the public. The evidence he has brought is that 
this was a bad road, and that the formed road ceased at a parti- 
cular farm. When that is the case a road may either cease en- 
tirely or it may terminate in an open moor, where it is not marked 
by a track. The facts rested on are that there is no formed track, 
that it is not a communication from one town to another, and that 
there are gates upon it, but it is notorious that both in this conn- 
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try and in others there are roads which are interrupted hy wastes 
and that there are gates on many public roads.*' The Jury found 
that the road was a public road. — 2 1st September, 1827» Wilson 
V, Jameson. 4 Murray, 864. 

16> — A Jury having found that a public foot road had been 
wrongfully shut up, the Court ordered that it be opened, and that 
a passage along the top of a sea-dyke could not be substituted, 
but the Court might shift the line for one equally good. The Ju- 
ry also found a private cart road, the Court found that the right 
was sufficiently secured by another line not more than 22 yards 
round. — 1st Dec. 1841, Berry v. Wilson. 4 Dunlop, 1839. 

17a — One of two proprietors has no right to change a com- 
mon entry to the ground of which none of them had an express 
titlei though the substituted entry was equally convenient. — 2d 
July, 1842, Scott V, Stevenson. 

18a<— Two servitude roads between two villages, found by a 
Jury on proof of forty years possession. — 15th July, 1836, Sir 
Thomas Moncreiffe r. Henderson. 14 Shaw, 1131. 

19a — Certain persons were infeft on a bounding charter, and 
prayed for interdict against an adjacent proprietor erecting a house 
on ground which was alleged to have been originally a public road, 
and which, though afterwards shut up at one end, had been used 
as a private entry to their property. The SherifiF of Forfarshire 
found *' that this court cannot competently entertain the question 
whether the pursuers have right to the servitude claimed, but can 
only try the question of possession. Found that to entitle the pur- 
suers to a possessory judgment it is necessary that a title by seisine 
be produced by them. Found that by the seisine in the pursuer's 
favour they are infeft in a specific subject, having precise bound- 
aries without any clause of parts, privileges, and pertinents, and 
of free ish and entry. Found that the pursuer's right under that 
seisine could not be extended beyond the subjects specially men- 
tioned therein, and that the same is not sufficient for being the 
ground of a possessory judgment of the servitude claimed, and 
therefore he dismissed the action. The Lord Ordinary (Medwyn) 
and the Court (Second Division) unanimously affirmed the judg- 
ment of the Sheri£P, Lord Glenlee observing ** that where a servi- 
tude is constituded, a party may get a possessory judgment ; but 
where he merely alleges forty years' possession, he has merely the 
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meant of establifthmg a tide, and that must be done in the sttpreme 
Conn."— 26 February, 1880. Saunders (Miln's Trustees) v. 
Reid and Hunter. 8 Shaw, 605. 

20fl — Two fens were in possession of one party. Afterwards 
the feus were held by diflPerent proprietors. One had a garden 
with a bounding title, without clause of free ish and entry nor 
pertinents. The only access was through the other feu, by a close 
from which the garden was shut off by a mutual wall, built at mu- 
tual expense and containing a gateway. The proprietor of the 
dose applied for an interdict, and the Sheriff of Perthshire on a 
proof of possession decided for a possessory right. On an Advo- 
cation the Lord Ordinary (Fullerton) and the Court affirmed. — 
*' The Lord Ordinary entertained no doubt on the import of the 
proof, and in regard to the respondent's title it appeared to him 
that a bounding charter, though it may be conclusive against a 
claim of property beyond its limits, is not necessarily exclusive of 
any of the known rights of servitude over adjacent properties, 
such as that of free ish and entry, forming the subject of the pre- 
sent discussion, and therefore does, if supported by the requisite 
proof of possession of such servitude, afford a sufficient title for 
a possessory judgment.'' On the case of Milu's Trustees being 
quoted the Lord President (Hope) observed, ** I have great doubts 
as io that decision in the second division whether free ish and en- 
try had there been taken into account." — 3d December, 1835, 
Liston V. Galloway. 14 Shaw, 97. 

21a-^In an action claiming a prescriptive right to a road and 
to have an obstruction removed therefrom, the Sheriff after a 
proof, dismissed the case. The Lord Ordinary (Jeffrey) and the 
Court affirmed. The Ordinary observed, " As there is confessed- 
ly no grant of servitude, it is manifest there can be no servitude 
at all, since not more than twenty-one years had elapsed when the 
action was brought, from the time when the first use or possession 
of it could have begun, and since nothing but a full prescriptive 
possession could in such circumstances constitute such a right. This 
alone would be sufficient to distinguish this case from that of Lis- 
ton (1835) to which reference was made by the Advocator, as 
showing that no written title was necessary to support a possessory 
judgment in the case of servitude. But independent of this the 
Lord Ordinary would have had the greatest difficulty in recog- 
nising the judgment in that case as establishing any such general 
principle. The recent case of Saunders (1830) had found the very 
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teyene, in accordance as it is hambly conceived, with all pre- 
ceding authority, and therefore the Lord Ordinary is impelled to 
regard this last case of Listen as haying proceeded upon the im- 
portant specialty of being a case not of proper servitude over an 
adjoining road, but of necessary ish and entry to a tenement other- 
wise substantially inaccessible." Lord Glenlee observed, *< If you 
do not prove forty years possession you prove nothing and can 
have no prescriptive right of servitude.*' — 9th June^ 1837, Grant 
V, Robertson. (See Nos. 19 and 20.) 

22a — A road had existed for sixty years, and was used by the 
tenantry to kirk and market, the mill and peat moss, and annually 
repaired by the tenantry. A proprietor built a wall across it. A 
tenant pulled it down. On a complaint to the Sheri£F, and proof, 
it was found that the tenant was not bound to rebuild the wall* 
The Lord Ordinary and Court affirmed the judgment. — 2dd Feb- 
ruary, I8S0, Macdonald v. Watson. 8 Shaw, 584?. (See No. 87.) 

23a — A road had been used as a foot road, but had been wid- 
ened and for some short time used as a cart road. The Sheriff 
found the parties complaining of its use for carriages entitled to a 
possessory judgment, confining the use as formerly. The Lord 
Ordinary (Eldin) altered, in respect that there was no restriction 
in the titles as to the use of the road, and that it was presumable 
the road was widened for the introduction of carts; but the Court 
affirmed the Sheriff's judgment, chiefly because of its previous use 
and that there were two flights of steps on the road, which were 
inconsistent with its use as a cart road. — SOth November, 1826, 
Mitchell r. Brown. 5 Shaw, 56. 

24a — Certain lands were burdened with a servitude road, 
eighteen feet wide. The road was unfenced, and the proprietor 
craved interdict against driving loose cattle on the road. The 
Sheriff refused the interdict, reserving all questions of damages. 
The Lord Ordinary (Medwyn) and the Court affirmed his judg- 
ment. — 21st January, 1834, Swan v. Buist. 12 Shaw, 316. 

25a — In an action claiming a private foot road the Court dif- 
fering from Lord Moncrieff, the Ordinary directed the word 
'* immediately" to be struck out from the issue as regulating the 
possession before the date of the action, as tying down the Pur- 
suer, likely to create difficulties at the trial, and inconsistent with 
the issue in the case of Harvey v. Rodgers. — 1st Febrnaryj 1840, 

N 
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Mercer v* Reid* 2 Dunlop, 520. In another action as to the 
•ame road the Coart, in respect that the road was claimed as pri- 
vate and not public, refused to allow the words, '< other places in 
the neighbourhoQd " to stand part of the issue, confining it to the 
inhabitants of the village in which the Pursuer resided. — ISth 
February, 1840^ Mercer v. Rutherford. 2 Dnnlop, 616. 

26b — A servitude road was provided to the lands of Wester 
Daldowie, the proprietor whereof wished to extend its use to the 
adjoining lands of Easter Daldowie. The Sheriff and the Lord 
Ordinary found him entitled to do so, but the Court reverted, and 
found the proprietor only entitled to use the road as proprietor of 
the original tenements, to which the right had been given. — 6th 
July, 1809. Scott, Fac. Col. 

27a — Road Trustees resolved to change a line of road, and on 
an appeal to the quarter sessions of two counties (the road being 
partly situated in both counties) the sessions gave opposite judg- 
ments* An advocation was objected to as incompetent, but the 
objection was repelled on the ground of the alleged excess of power. 
— 18th January, 1764, Russel v. Road Trustees. Mor. 7353. 

2& — The Justices of the Peace for Clackmannan having or- 
dered an alteration in the line of road between Alloa and Stirling, 
the court on a suspension at the instance of the proprietors of the 
ground through which the new road was proposed to be carried 
recalled the order, '* in respect that the decree of the Justices does 
not proceed in terms of the Act 1669, and that previous to the 
order for the change of the road, the extent of the damages 
which would be due thereby to the proprietors of the ground 
through which the new intended road was to pass were not ascer- 
tained." — 5th December, 1772, Justices of Clackmannan v. Ma- 
gistrates of Stirling. Mor. 7619. 

29a — A road led through Turner's lands to a boat on the 
Tweed. Another road struck off, before entering his lands, and 
went to a ford, lower down, from which, alongst the banks of the 
river, was a road to the boat. Turner obtained an order from the 
Justices to shut up the road through his grounds. In a suspension 
the Lord Ordinary and court found that as the road to the boat 
was a highway, the Justices could not shut it up under the Act 
1661, and that it was immaterial that one road might serve the pur- 
pose of the two. <' It was thought immaterial to make a strict 
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enqaiiy wihetber oim of the roadt migkt BOt answer the purpdses 
of bofek The Justices coold toppress bye-roads, or where any 
part of a road eaaaot be rcpidred» or made of the breadth the 
law requires, they may throw teon the next adjacent n^roand, and 
estimate the dama|[^ of partiea by 1669, o. 16. But where the 
leigeahaye two public h%hways there is no power giren to the 
Jvstiees to take one from them, nor can they alter any of them 
tether than sacb power is specially given by 1661, which only 
giTStt liberty to a proprietor to cast about the highway on his own 
grofwd not exceeding 200 yards."-*14th June, 1749^ Turner v. 
Doka of Roxburgh. Mor. 7605. 

3(K— Lands were originally feued according to a plan whereon 
was delineated a road. In 1821 a party acquired a lot under the 
reseryation of the right (tf road, on which he possessed until 1828, 
when he obtained a new disposition, omitting the burden ; and 
thereon he destroyed the former disposition. The party in whose 
favour the right of road was reserved, proceeded to open up the. 
road, whereon he was interdicted by the proprietor. The Sheri£F, 
in respect that the pursuer was infeft without the burden being ex- 
pressed, and the defender was not in possession of the road for 
more than seven years, continued the interdict agairist opening the 
road. The Lord Ordinary and the Court reversed, and found 
that the pursuer had no title to possession of the solum of the road 
before 1828, and was not entitled to the benefit of a possessory 
judgment against the party appearing to have the right of road, 
and therefore recalled the interdict. — ^28th February, 1883, Ross 
V. Fisher. 11 8haw, 467. 

31a — The Act 1661, cap. 61, allows heritors to cast about higb- 
W9LJS not more than two hundred ells on their whole ground. A 
proprietor's application to this eflPect was granted by the Justices, 
after considerable opposition and delay. A suspension was present- 
ed, offering to prove that the road was turned two hundred and 
fifteen ells round, but the court decided against the complaint.-^ 
11th March, 1777, Hall v. Robertson. App. to Mor. voce Juris- 
diction. 

32. — The Turnpike Act for Ayrshire authorised the Trustees 
" to suppress any bye roads that do not appear to be of importance 
to the public.*' An appeal was allowed to the Quarter Sessions, 
whose order, it was by the Statute declared, " should be final and 
conclusive.'* The Trustees, by a majority, resolved to suppress a 
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road. An appeal was taken to the Quarter Sesgiong, and, at same 
time an advocation to the Court of Segsion. The Quarter Ses- 
sions affirmed the order. ** The Goart were of opinion that the 
judgments of the Quarter Sessions were not liable to reriew in 
such points as fixing the line of road» or the position of the toll 
bars, which were discretionary in their nature and in the exercise 
of the powers exclusively committed to the Trustees ; but it was, 
on the other hand, agreed that a right to review in case of the 
smallest excess of power was essential, and was not excluded by 
the words of the Act.*' The Court were clear that the Trustees 
had done wrong in shutting up a road as a bye-road, which had by 
a judgment of the supreme court been found a public and useful 
road to the country ; and that in doing so they had exceeded their 
powers, and therefore their judgment was liable to review, and they 
declared that the road in question could not be legally shut up, and 
found the Trustees personally liable in expenses without relief from 
the public funds of the county. — 28th May, 1793, Countess of Lou- 
don and others v, Ayrshire Road Trustees. Mor. 7398. 

33a— The Justices of Stirlingshire ordered a public road to be 
shut up because there was another road deemed more convenient. 
But the court held that whether the road in question was more or 
less convenient than the other one, the Justices of the peace had, 
by shutting it up, equally exceeded their powers, which they derive 
only from the Statutes 1661, cap. 41, and 1669, cap. 16, for that 
the public were entitled to both roads, and accordingly reduced 
the order. — 7th August, 1782, Napier v. Robison. Mpr. 7624. 

ALTERATION AND SHUTTING UP ROADS. 

34a — The Johnstone Road Trustees, by unanimous resolutions, 
agreed to alter the road which increased its length about sixty 
yards. A neighbouring proprietor complained, on the ground 
that the alteration injured the line of road, but the Lord Ordinary 
and Court refused the complaint. — 21st February, 1823, Hamilton 
V, Johnstone Road Trustees. 2 Shaw, 237. 

35a — The town of Renfrew, by agreement, have right to a 
servitude road from the town to the Clyde. The Court, after re- 
ports of Surveyors, allowed the proprietor to alter the line on 
certain conditions. — 5th July, 1823, Magistrates of Renfrew v. 
Spears. 2 Shaw, 458. 
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36a — Two lines of footpath ran through the lands of Castle- 
milk. On an application to the Commissioners of Supply, they 
changed the one path, and ordered the other to be shnt np. The 
old road being shut up, an interdict was craved from the Sheri£F 
against persons using the path, and breaking down the fences 
thereon, but the Sheri£F, on a proof that the road had been used 
as a servitude road for more than forty years, dismissed the com- 
plaint. In an advocation the Lord Ordinary (Corehouse) found 
** that the road is not a public or parish road, but a servitude road, 
to which the respondent has right as proprietor of Breckonhill, 
and as such that it does not fall under the jurisdiction of the Com* 
missioners of Supply," and therefore affirmed the SheriflTs judg- 
ment, and the Court adhered. — 2ist January, 1880, Hart v. Car- 
ruthers, 8 Shaw, 356. 

37b — The Case No. 22 was farther prosecuted in a declarator 
by the proprietor, to have it found that as there were two roads 
from the same points, and equally convenient, he should be at li- 
berty to shut up one. The Lord Ordinary (Newton) dismissed 
the declarator, reserving to the proprietor to apply to the Jus- 
tices, but the Court remitted to a surveyor, and thereafter on ad- 
vising the surveyor's report, authorised one of the roads to be 

•••"* "^-SJn':": S} M'Donald. Wauon. { iOJJ-. ^ 

38a — In 1818 Graham permitted a road to be made through 
part of his property, which, from that time, was possessed by the 
public, and repaired by the trustees. In 1821 he, with the view 
of shutting it up, built a wall across it, which the trustees caused 
to be removed. He then brought an action of damages against 
them, alleging that he had agreed to allow the road only on certain 
conditions, but that as these h^d not been complied with, he was 
entitled to shut it up. To this it was answered that he had no 
right to do so without warrant, and that thereforethey were justified 
in ordering the wall to be removed. The Lord Ordinary (Pit- 
milly) and the Court decided for the Trustees. — 29 November, 
1823, Graham v. Sharp and others. 2 Shaw, 540. 

39a— The Local Act for Aberdeenshire gave power to the 
Trustees to shut up kirk roads or foot paths. The Trustees 
ordered a road to be shut np. A reduction of the order was 
brought on the ground that it was a private servitude kirk road, 
for behoof of the tenants on certain lands. A Jury found that the 
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road was a pnblic highway, whereon the Court decided for the 
Trnstees. — 1 1th March, 1825, Smiths v, Knowles. 8 Shaw, 652. 

40a — A turnpike road was made parallel to a parish road, 
which had formerly been turnpike. A barrier was thrown across 
the old road, which compelled persons trarelling on the old road to 
pass into the new road, and after going through a toll bar, another 
cross branch brought them back to the old road. But not trardl- 
ing 200 yards on the turnpike road no toll was exacted. The 
Trustees afterwards opened a new communication at a greater 
distance from the toll, so as to compel toll being paid, and placed 
a wall across the old road at the point of communication. This 
wall and the former barrier were removed without warrant, by a 
neighbouring proprietor. The Trustees applied for interdict, 
which the Lord Ordinary (Medwyn) refused, but the Court (Sec- 
ond Dirision) granted, so far as regarded the barrier which had 
been erected for a length of time, but refused as to the wall recent- 
ly erected. " Their Lordships were of opinion that where any 
obstruction^, contrary to law, has been recently erected, parties 
interested are entitled to remove it at their own hand/* — 10th 
December^ 1825, Glasgow Road Trustees v. White. 4 Sbaw, 803. 

41b — In the last cited case the Trustees contended on their 
right to shut up the old road because they had undertaken the 
debt upon it, and had power to use such parts of the old road as 
they found to answer the new line, and <* where they altered the 
Kne to shut up and sell such parts of the old road as shall, in con- 
sequence of such alterations, be no longer of use, or whereby any 
gate or turnpike may be avoided.'* But the Lord Ordinary (M^- 
Kenzte) and the Court (Second Division) decided against the 
Trustees, holding that it was << beyond the power of the Trustees 
to shut up a small piece of a line of road not turnpike, when use- 
ful in itself, merely in order to force travellers on that road to go 
out of their way, and pass for a short space along another road 
which is turnpike, in order to pay toll.'* But in respect of the 
violent removal of the wall they found no expenses due. — 2d De- 
cember, 1828, Glasgow Road Trustees v. White. 7 Shaw, 115. 

42b-^A Local Act authorised a road to be shut up, on condi- 
tion of a new one being previously opened in a certain line. The 
Justices of the Peace authorised a portion of the road to be shut 
up, on the new road being only partly made, and the line of com- 
munication, to the extent of 152 yards, being still by the old 
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road. The Court held that the Jastioes of the Peace had ex- 
ceeded their powers by the Statute, and that therefore the review 
of the Court was not excluded, and so passed a bill of suspeofiioB 
and granted an interdict. Lord Cringletie remarked, <* This is 
just one of the cases where this court may interfere. Had the 
question been whether the road provided was good or bad, that 
would have been a proper question for the- Justices, but hef e the 
objection is that they have not proceeded under the Statute at 
all.''^llth December, 1830, Key v. Stirling Road Trustees, 9 
Shaw, 167. 

43fl — A Committee under a Local Act (1800) recommended a 
road in the island of Gigha to be shut up. In the meantime, a 
new act (1816) was obtained, which provided that no road should 
be shut up without an order of a general meeting. An order of 
a district meeting was obtained on the recommendation under the 
old act, but the Lord Ordinary and the Court recalled the order ai 
incompetent under the existing act. — 11th December, 1821, Sir 
C. M. Lockhart v. M'Neil. I Shaw, 205. 

44b — The Local Act for Stirlingshire authorised the Trustees 
to shut up roads on the report of a committee of at least three 
Trustees, two of them being Justices of the Peace. On an ap-r 
plication, a committee was named to report on a road, but of which 
only one member was a Justice of the Peace. Another Justice 
was afterwards added. The committee, including two Justices- of 
the Peace, reported for shutting up the road. The General Meet- 
ing authorised the road to be shut up so soon as the committee ire- 
ported that the new one was properly metalled. The committer 
including only one Justice of the Peace, reported that the neir 
road was completed, whereon the General Meeting ordered the 
road to be shut up. The proprietors enclosed the old road with 
walls, which other proprietors threw down. The Justices of the 
Peace granted an interdict. An advocation was brought, which 
was objected to as incompetent, but the Court, in respect that the 
Trustees had not acted in terms of the Statute, and had therefore 
exceeded their powers, found review not excluded, and granted 
interdict against shutting up the old road. Lord Fnllerfton doubt- 
ed the legality of << the Trustees giving an order prospectively to 
shut up a road so soon as a committee shall be satisfied of a par- 
ticular circumstance, and without hearing parties, and expressly 
confirming the report of the committee in that particular."— 27th 
January, 1831, Calder v. Learmonth. 9 Shaw, 348. 
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45* The Court expressed an opinion that the act 1661 applies 

only to highways and not to private kirk roads, which cannot be 
cast abont 200 ells, in terms of that Statute, or for any distance. 
Lord Kilkerran (who reports the case) gives his opinion that the 
act means that the new road shall not be more than 200 ells distant 
from the old road, and not that the new line shall not exceed in 
length 200 ells between the two points of junction with the old 
line of road 2dth June, 1747, (Jrie v. Stewart. Mor. 14524. 

46a — The Court of Session permitted a servitude kirk road 
to be altered for one equally commodious, but this was not under 
the act 1661, but on the general principle of law that servitudes 
must be used in the way least burdensome ; and the reporter (Kil- 
kerran) remarks that the decision cannot be held to lay down a 
general rule with respect to all private roads, as the case had some 
specialties in it, especially that the road had been in the course of 
being varied. — 25ih June, 1748, Bruce v, Wardlaw. Mor. 14525. 

47a — A road being shut up, the neighbouring farmers peti- 
tioned the Sheriff to have it thrown open, on the averment that 
it was a public road. On a proof the Sheriff found the road a 
private road, and dismissed the complaint. The Lord Ordinary 
and the Court affirmed the Sheriff's judgment. — 2dd January, 
1823, Kerr v. Hamilton. 2 Shaw, 149. 

48a — Certain proprietors having obtained roads altered by the 
Justices of the Peace, under the Acts 1661 and 1685, other par- 
ties broaght a suspension and interdict, in which they did not 
complain of the decree of the Justices, but merely craved that 
the operations should be suspended until the issue of an action re- 
garding the road. The Lord Ordinary and the Court refused the 
bill. — ^26th February, 1824, Magistrates of Kilrenny v. Johnston. 
2 Shaw, 746. 

49a — The Court refused to entertain a declarator of right to a 
road until a reduction was brought of a decree of the Justices of 
the peace ordering it to be shut up. — 26th June, 1827, Marquis 
of Stafford v. Mackenzie. 5 Shaw, 839. 

50a-^A Local act authorised certain proceedings as to widen- 
ing the road. The Trustees presented an application to the 
Sheriff to make certain operations on a mill-lead, but the effect of 
which would be to widen the road. The Sheriff authorised the 
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alterations, but the Court, in respect that the Trustees had not 
adopted the mode provided by the Statute, dismissed the com- 
plaint. — 6th December, 1832, Bauchope v.^Cox. 11 Shaw, 175. 

51a — The Magistrates of Dunbar were found entitled to au- 
thorise a proprietor to shut up a narrow street or lane about twen- 
ty feet wide, on opening a new and more commodious street in 
another direction. — ^9th March, 1776, Ferguson and others v« Fall. 
Mor. 13181, and more fully reported in the appendix, voce Juris- 
diction, No. 1. 

S2a — The Statute Labour Act for Roxburghshire authorized 
the Trustees << to shut up and suppress public roads of every de- 
scription," provided the resolution of the Trustees was advertised 
in a certain mode — Held that a drove road fell under the power of 
the Trustees, and that it was competent for them to limit its use to 
a foot and bridle road^ but found that notice of the application was 
not the same as notice of the resolution^ required by the Statute. 
14 Nov. 1839. Murray V. Stewart, &c. 2 Dunlop, 12. 

53a — The cases No. 25 being tried, it appeared that under a de- 
cree of division of runrig lands which formed part of the pursuer's 
title, certain roads were provided, of which the one claimed was 
not of the number, the Judge charged that the parole proof of pos* 
session adduced by the pursuer was not sufficient to establish his 
case, when the terms of the titles were kept in view, under which 
alone it appeared that he was possessing the dominant property 
libelled on. — 16th July, 1840, Mercer v. Reid and Rutherford. 
-«-( Jurist.) 

54a—- The Court refused an interim interdict against persons 
using the sea shore or beach, but g^nted it fo far as regarded 
roads within the grounds of the applicant. — I8th July, 1846. 
Earl of Morton v. Anderson &c. See also a case of Interdict be- 
tween same parties. — 9 July, 1846. 8 Dunlop, 1085, 

55a — Although the magistrates of a burgh had power by a 
local statute ** to alter and amend an access,'' found they could not 
erect a bridge, and that the neighbouring proprietors whose pro- 
perty was thereby injured had a title to complain— 18th Novem- 
ber, 1835, The Trustees of John Scott. 14 Shaw, 18. 
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COMPENSATION FOR GROUND, &c. 

56a — A road wa§ made without the steps required by the Lo- 
cal Act. Six years afterwards an application was made for com- 
pensation, and an action thereafter raised before the Sheriff of 
Ayrshire. The Trustees pled that an old road went through the 
proprietor's ground nearly in the same direction as the new one, 
and that they were entitled to deduct the old road, which they 
contended must be held to have been twenty feet in breadth. The 
Sheri£F decerned for the value, deducting the old road at said 
breadth, as to which no evidence was led, and he found no inte- 
rest due. In an advocation the Court adhered as to the old road, 
but allowed interest from the date of occupation by the Trustees. 
— 1 1th February, 1825, Wallace v, Oswald and others. 3 Shaw, 
525. 

57> — An action of damages was brought against the Ayr Road 
Trustees for taking ground without warrant. The Lord Ordi- 
nary assoilzied the Trustees because << the deviation was a very 
small one from the line in the plan," and the Court adhered. On 
an appeal, the House of Lords, (Lord Eldon, Chancellor) re- 
mitted for consideration ; observing *< If the old road was the line 
settled by the Act, then whether the deviation was great or small, 
they had no right to deviate at all, and it would be dangerous to 
leave it to the discretion of Courts to say what was a large or what 
a small deviation." — 1st June, 1814, Goldie v. Oswald, 2 Dew's 
Reports, 534. 

58a — A local Act provided certain proceedings as to taking 
ground. These proceedings were not taken, and long after the 
lapse of six months after taking of the ground an action of ejec- 
tion was brought, which was met with the defence of acquiesence 
and the limitation of six months. The court sustained the action. 
The Lord President observed that '* where parties do not act wi- 
thin the provisions of the Statute, but go out of it, their actings 
are not covered by any peculiar privileges which the Statute con. 
fers.*' — 5th December, 1833, Grant v. Gordon and others. 12 
Shaw, 167. 

59a "—By a private agreement, a proprietor allowed Road 
Trustees to take immediate possession of ground, on agreement to 
pay a certain sum for the ground, and to refer the damages to 
arbiters : afterwards the proprietor applied and obtained an inter- 
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diet against farther operation!) until the damages were paid, a- 
greeably to the Act of Parliament. On an advocation, the Lord 
Ordinary and the Coart recalled the interdict as unwarrantable and 
unnecessary. — 6th March, 1824, Hill v. Burns, 2 Shaw, 776. 

60a — An action sustained for value of ground taken possession 
of by the Road Trustees about forty years before, notwithstanding 
the clause in the Statute, in respect that the Trustees had not 
taken the ground in manner directed by the Statute — 16th July, 
1841, Orr v. Hill. 3 Dunlop, 1235. See No. 63. 

61a — A Local Act authorised the Trustees to build up or 
repair damage done to the fences of proprietors, by altering the 
course of the road. The Trustees authorised certain fences to be 
built, and materials to be taken. The landlord and tacksman of 
the ground whence the materials were to be taken complained of a 
judgment of the Sheriff, which found that the Trustees had, by 
implication, sufficient powers to take materials under the Statute. 
The Lords passed the bill of suspension. — 8th August, 1766, Earl 
of Eglintown & Govan v. Craig. Mor. 13181. 

62.— By the Road Act for Banffshire (44 Geo. III.) the 
Sheriff is authorised to call a Jury to ascertain the value of ground 
taken for the road, who are to return a verdict "as to the damages 
sustained, and the sum to be paid, and to take under consideration 
all circumstances,'* and which proceedings are declared, in the 
strictest terms, to be final and conclusive. A Jury refused to 
receive evidence in support of the claim of damages, but having 
perambulated the ground, gave a verdict for nominal damages. — 
Lord Pitmilly, as Ordinary, found the verdict null, as not war- 
ranted by the Statute, and a majority of the Court affirmed his 
judgment, in respect that the Jury had gone beyond their powers 
under the Statute. — 28th June, 1814> Young v, Milne. Fac. Col. 

MISCELLANEOUS POINTS. 

63a — An action sustained, (Lord President Boyle dissenting) 
at the instance of a tacksman three years after the expiry of the 
lease, for damage sustained in consequence of breach of contract 
in not putting him in full possession of the subjects leased^ not- 
withstanding the limitation of six months for actions, contained 
in the 118th section of the General Road Act* The Court held 
the words very broad, but that it could not apply to matters of con- 
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tract and was restricted ** to statatory wrongs, something resulting 
from an incorrect observance of the Statute or done in pursuance 
thereof,'' per Lord Fnllerton — 23d December, 1842, Somerville 
V, Crordon. 5 Dunlop, 888. 

64a — The Monkland Canal Company had powers by a private 
act to form a road from their basin to Glasgow. On obtaining 
ground^ the Company were taken bound to form the road twenty 
feet broad at the narrowest part. The proprietors of villas on the 
side placed flag stones over the ditch at the side of the road, and 
paths across the road. The Company began to remove the paths, 
as being injurious to the road, when the proprietors applied for 
interdict to the Dean of Guild, and thereupon the Company brought 
a declarator, to which they advocated the action of interdict. The 
Lord Ordinary (Eldin) decided for the Company, but the Court, 
after a remit and report from Dr. Cleland, allowed two crossways 
to be kept up by the defenders, the proprietors. — 14th February, 
1828, Monkland Canal Company v, Graham, 6 Shaw, 544. 

65b — The Leith Walk Road Trustees had allowed crossways 
from the street through the flag pavement to the adjacent pro- 
prietors, but they latterly insisted on these crossings being made 
of flag stones. A proprietor refusing to make the crossing in this 
style, the Sheriff^ found the proprietor only bound to make the 
crossings of dressed whin stone, reserving to the Trustees to make 
them of a different^description at their own expense. The Lord 
Ordinary and Court affirmed the Sheriff's judgment.— 21st Nov. 
1828, Leith Walk Trustees v. Dr. Home. 7 Shaw, 39. 

66a — By the Stirlingshire Statute Labour Act it is prohibited 
to erect << any dwelling house or other building nearer to the 
centre of the road than twenty feet." A proprietor erected a 
stone and lime wall 8^ feet in height. The breadth of the road 
opposite was 26^ feet. On an application by the Clerk, the Trus- 
tees ordered the wall to be removed, and the order was confirmed 
in Quarter Sessions. On a Complaint to the Court of Session, 
under a special clause of the Statute^ the Court (Second Division, 
Lord Pitmilly dissenting) recalled the judgment of the Justices 
of the Peace, and found that a mere fence or wall of stone and 
lime did not fall under the prohibition. — 12th June, 1880, Haig 
V. Henderson. 8 Shaw, 912. 
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67b — A right of road was given << for the benefit of the house of 
A, bat specially excluding the same from farming purposes." — 
Held that the carting of materials to rebuild and enlarge office 
houses was within the grant. — 1st December, 1837, Gibb v. Bruce. 
16 Shaw, 169. 

68a — Where way leave was given to a Railway on payment of 
a toll for all goods or articles on which a tonnage duty was charge- 
able, held to include carriages with passengers. — 14th December, 
1837. Wauchope v. Edinburgh and Dalkeith Railway Co. And 
that the weight of the passengers as well as the carriages was to 
be reckoned. — 4th July, 1839. 1 Dunlop, 1151. 

69b — A superintendant for making a road neglected his duty 
and allowed a deviation from the specification without consulting 
the proprietor resident in the neighbourhood. In an action of da- 
mages he was not allowed to prove that the deviation made the 
road better, and a bill of exceptions was unanimously disallowed. 
28th May, 1839, Gordon v. Millar. 1 Dunlop, 832. 

70a — A well having long stood in the centre of a street in a 
Royal Burgh, which street formed part of a turnpike road, 
found that the trustees might remove it to the side under 
certain regulations for the benefit of the public, but not to order 

its complete removal 4th February, '1840, McLean v. Donald. 

11 Dunlop, 528. 

71a — The Commissioners under a local act acquired a piece of 
ground on which they formed a public road. Held that the pro- 
prietor was entitled to access from the road to the remainder of 
his ground, with the least possible injury to the road and foot- 
path 13th December, 1842, Sir Thomas Moncreiffe r. Perth 

Harbour Commissioners. 5 Dunlop, 298. 

72b — Under the Act 1 & 2 Victorisa, c. 119, sect. 15, which 
confers on Sheri£Fs the power of judging on << questions touching 
either the constitution or the exercise of real or prsedial servi- 
tudes." Held that the Sheri£F is competent to entertain an action 
to declare a passage private and to order an entry thereto to be 
shut up, and on a proof found that the lane was public, and the 
Defender therefore assoilzied. — Ist February, 1843, Browni &c. 
r. Currie, &c 5 Dunlop, 463. 
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73a — In a special Case held by a majority of the nrhole 
Coort that where Road Trustees had agreed to make ap an 
annaal loss of £130 on a line of road and to contribute according 
to their yalaations, Ist^ that they were bound only to contribute 
in years when there was a deficiency, 2d, that each was only 
liable for the sum originally allocated on him, notwithstanding' the 
insolrency of others, and Sd, that a party was not relieved of his 
obligation by the sale of his property. — 30th May, 1840, The 
Duke of Montrose v. Edmonstone, &c. (Jurist.) 

74a — In a lease of coal, the landlord engaged to use his in- 
fluence to get permission for the tacksman to make a road from 
the coal-pit through the Duke of Hamilton's property to join the 
turnpike road, and if permission was not obtained, a deduction of 
£7, 10s. should be made annually from the rent. A turnpike road 
was thereafter made by which equal facility was afforded as conld 
have been obtained by the road mentioned in the lease. The 
tenant claimed the deduction because of the want of the road, 
but the court on a report by an engineer, found him not entitled 
to the deduction. — 5tb March, 1830, Burns v. Stewart. 8 Shaw, 
641. 

75a — The proprietors of houses in Inverness were held not 
liable in an assessment alongst with the proprietors of land for 
keeping in repair the Parliamentary roads of the county. — 15th 
May, 1824, M*Kay v. M'lntosh. 3 Shaw, 17. 

76a — The Justices of the peace for Renfrewshire authorised a 
bridge to be built within Paisley, being a burgh of barony. The 
Magistrates complained, maintaining that they had the sole juris- 
diction, but the court refused their, bill of suspension — 27th Feb- 
ruary, 1759, Inhabitants of Sneddon t;. Magistrates of Paisley. 
Mor. 7612. 

77a — The regulation of the Ferry, and fixing its does, in the 
Royal Burgh of Kinghorn, was found to belong to the Justices of 
the peace in the county, and not to the Magistrates of the Burgh. 
—24th January, 1769, Boyd t?. Millars. Mor. 7617. Same found 
as to Leith Ferry. — 1st August, 1775, Justices of Lothian v. Pin- 
nace Men of Leith. Mor. 7620. 

78a — The Court found that a street within a Royal Burgh 
though in continuation of the line of turnpike, and mentioned in 
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the act, roust be kept in repair by the IVJagistrates, and not the 
road trustees. — lUh December, 1845, Threshie v. the Magistrates 
of Annan. 8 Dunlop, 276. 

79b — By the general road act sect. 84, trustees are authorised 
** to make side drains and to conduct water therefrom into any ad- 
joining land, ditch, or water course, (such land not being the site 
of any bouse or garden,) in such manner as shall be least injurious 
to the proprietor or occupier of such land." The trustees having 
introduced the drains from the road into a private drain, the pro« 
prietors prosecuted for a proportion of the expense thereof on 
compensation because that the statutes only applied to ordinary 
water courses or drains, for e£Fecting the natural drainage of lands, 
but did not include sewers formed at great expense for earring off 
soil water from houses. The trustees pled, in defence, the local 
and general road act. The Lord Ordinary and the court found 
the trustees entitled to use the drain without compensation, (Lord 
Medwyn dissenting.)^ 19th December, 1834, Rohceid's Trustees 
V. Balfour. 13 Shaw, 220. 

80a — Under powers of the local act for the county of Peebles, 
one of the trustees made a line of road, which was adopted by the 
trustees, whereon he was found entitled to be ranked not merely 
on the tolls of that line, but on the tolls of the whole district, in 
the proportion which his advance bore to. the advances made on 
other roads of the district, and that the road behoved to be kept 
in repair from the general fund. — 3d March, 1835, Ferrier v. Sir 
John Hay. (Jurist.) 

ACTS OF PARLIAMENT_RULES OF INTERPRETATION. 

81k — Acts of Parliament authorising the construction of works, 
are regarded as contracts made by the legislature in behalf of e- 
very person interested in any thing to be done under them. Lord 
Bldon observed that unless that principle is applied in construing 
Statutes of this description they become instruments of greater 
oppression than any thing in the whole system of administration 
under our constitution. Those who come to Parliament for such 
Statutes in effect undertake that they shall do and submit to what- 
ever the legislature empowers and compels them to do, and that 
they shall do nothing else ; that they shall do and forbear all they 
are thereby required to do and forbear, as well with reference to 
the interests of the public as with reference to the interests of in- 
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dividiudi. — Blackemore r. Qlamorganshire Canal Navigation, 1st 
My. & K. 162. 

82a — Baron Aldenon obsenred, these Acts of Parliament have 
been called parliamentary bargains made with each of the land- 
owners, perhaps more correctly they ovght to be treated as con- 
ditiooal powers given by Parliament to take the lands of the dif- 
ferent proprietors through whose estates the works are to prooeed. 
Eadi land-owner therefore has a right to have the powers strictly 
and literally carried into effect as regards his own lands, and has 
also a right to require that no variation shall be made to his pre- 
judice in the carrying into effect the bargain between the under- 
takers and any one else ; but he could not accede to the proposi- 
tion that where the contract, as fiur as regards the land of the 
complaining landowner, has been exactly performed, any variation 
made at a distant point, and with the consent of the landowner 
there, and producing no real injury to the complaining land-owner 
ought to be the ground of an injunction. — Lee r. Milner. 2 Y. 

6 Cole, 618. 

83a — Chief Justice Tindal observed that the language of these 
Acts of Parliament is to be treated as the language of the pro- 
moters of them. They ask the legislature to confer great privi- 
leges upon them, and profess to give the public certain advantages 
in return. Acts passed under such circumstances should be con- 
strued strictly against the parties obtaining them, but liberally in 
iavonr of the public. — Parker v. Great Western Railway Co. 

7 Scott, N.B. 870. 

84a — Provisions in Acts of Parliament are to be construed ac- 
cording to the ordinary sense of the words, unless such construc- 
tion would lead to some unreasonable result, or be inconsistent 
with, or contrary to, the declared or implied intention of the 
framers of the law, in which case the grammatical sense of the 
words may be extended or modified. — Per Justice Parke. — Rex t^. 
Pease. 1 Nev. & M. 694. 

85a — In remedial cases the construction of Statutes is extended 
to other cases within the reason or rule of them, bnt where it is a 
hard positive law, and the reason is not very plainly to be seen, 
it ought not to be extended by construction. — Atchison v. Everett. 
Coup. 391. 
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86a — Penal Statutes roust be construed strictly.- Where the 
offence intended to be guarded against, by a Statute, was previous- 
ly punishable, the particular remedy is cumulative and does not 
take away the former remedy, but where it is enacted that the 
doing of any thing not punishable before, shall in future be pu- 
nishable in a particular method, that method can only be followed ; 
but where a new offence is created by one clause, and a penalty 
annexed by another, the offender may be sued on the prior clause. 
— Rex V. Robinson. 2 Burr, 805. Rex. v. Harris, 4 T. R., 205. 

87a — Subsequent Statutes, giving new penalties, do not repeal 
former methods in previous acts, without negative words. — Mid- 
dieton V. Crofts, 2 Atk. 265. 

88a — Statutes shall not be presumed to alter the common law 
farther, or otherwise, than the enactments expressly declare. — 
Arthur V. Bokenham. 11 Mod. 148. 

89a — The Title of an Act is no part of it, but on some occasions 
Courts have adverted to the Title of an Act, in support of a par- 
ticular construction ; the punctuation, and divisions into sections, 
are not deemed parts of the Act, but the construction is sometimes 
thereby affected. — Barrington on Statutes, 337. 

90a — The preamble cannot controulthe enacting clauses, if clear 
and uuambigous, but Sir E. Coke observes, " the rehearsal or pre- 
amble of the Statute is a good mean to find out the meaning, 
and as it were a key to open the understanding thereof.*' It is 
only where the preamble is used to restrain entirely, or contradict 
the natural sense of the enacting part, that it can be consistently 
brought forward as independent of it. — Per Lord Denman, in Fel- 
lowes V. Clay, 4 Q. B. R., 347* The enacting words of an Act 
of Parliament are not always to be limited by the words of the 
preamble, but must, in many instances, go beyond it, yet on the 
sound construction of every Act of Parliament, the words, in the 
enacting part, must be confined to that which is the plain object, 
and general intention of the Legislature in passing the Act, 
and the preamble affords a good clue to discover what that object 
was. — Per Lord Tenterden, in Halton v. Cove. 1 B. & Ad. 558. 

91a — In construing Acts of Parliament the Court must take into 
consideration not only the language of the preamble, or any par- 
ticular clause, but of the whole Act. — Bywater r. Brandling. — 
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7 B. & C. 643. If one part be obscure, recourse may be had 
to other dames to elucidate that obscurity. Rex v. Palmer. 1 
Leach* C. C* 352. If there are seyeral acts on the same subject, 
they are to be taken together as forming one system^ and as in- 
terpreting and enforcing each other. — Tennyson v. Lord Yar- 
borongh. 7 Moore, 258. 

92a— Where an act of Parliament imposes a rate or toll upon 
the public, that construction is to be adopted which is most fa- 
vourable to the interests of the public and most against those of 
the company, because the company in bargaining with the public 
ought to talce care to express distinctly what payments they are 
to receive, and because the public ought not to be charged unless 
it be clear that it was so intended*— Gildart o. Gladstone* 1 1 
East, 685. 

93* — A statute is to be considered as directory when its pro- 
visions contain mere matters of direction, but when these matters 
of direction are followed by such words, ** or in def&ult thereof 
every such act shall be null and void to all intents and purposes," 
it is to be considered as imperative. — Pearse v. Morrice. 4 Nev. 
and M. 48. Negative wwds make the provisions of a Statute 
imperative. — Rex v. J. Leicestershire. 7 B. and C, 6. The words 
of an Act are imperative when it is enacted that certain forms 
shall (not shall and may) be used. — Davison v. Gill. 1 East, 64. 

94a — An act passed on the petition of individuals is a private 
act, and has no additional weight by the clause dedaring it a pub- 
lic act, which is inserted only to save the expense of proving an 
attested copy. — 3 Bos. and P. 565. 

(See other authorities in English cases in appendix.) 



95b — Commissioners obtained an Act of Parliament 'confer- 
ring ample powers to take land, they took a portion on a Jury 
valuation, and subsequently applied for an additional quantity.— 
The Court of Session, and House of Lords, held that they had no 
farther power. Lord Brougham observed, " that when parties 
come relying upon a private or local act— that act being of their 
own preparing— every difficulty that rises upon its construction 
must be taken stringently against them, rather than against the 
parties in conflict with them. If they leave any thing out, which 
is necessary to maintain their own rights, it is their fault that they 
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make the omission, and they shall not be allowed, by intendment, 
to supply the defect which they have left-^if they leave any thing 
ambignoos, any thing raising doubt, then the benefit of the doubt 
shall be given, not to them^ but to the party in conflict with them. 
It is for them to make the matter dear, in framing that which is 
their own title deed, their own act, and just as you assume in every 
case, except in the case of the crown, most strongly against the 
granter of the deed, so you ought to assume in every case rather a- 
gainst the framers of an act, who benefit under the act, who act 
under the act, and who are entitled under the act, and who are fram- 
ing their own title deed — ^you are to assume rather against them, and 
to hold the construction rigorously against them, rather than against 
the other parties." Lord Campbell observed, 'Hhat if the Commis- 
sioners had the power originally of doing what they now claim to 
do, the option having been made to take less than the parties might 
have taken at first, they cannot come successively and go to the 
full limits to which they might have gone originally".— I4th Aug. 
1846. Perth Harbour Commissioners v. Sir Thomas Moncreifie 
Bart. Appeal Cases. 

96a — A pontage is authorised by Act of Parliament for the 
bridge over the Tweed at Kelso. The court found that such 
pontage did not fall under the general road Act, and so held them- 
selves entitled to review the judgment of the Sheri£F, notwith- 
standing the clause of exclusion of review in that Act, and re- 
versed the SherifiTs judgment as to the right to levy toll dues on 
a carrier's cart.— -25th June, 1830, Armstrong v. Stobbs. 8 Shaw, 
980. 

97> — Several local Acts for the county of Edinburgh, gave 
powers to the Trustees to take materials for the roads, and the 
Act 43 Geo. III. cap. 24, gave further powers, and declared that 
these and former powers ** shall be, and are extended to the cross 
roads and all other roads in the county, which are not Turnpike." 
By one of the Statutes, the conversion money levied in Edin- 
burgh, Leith, and suburbs, is directed to be applied to the roads 
within the toll bars adjacent to the city, and not to any roads^ to 
the reparation of which the money levied by the statutes then in 
force is made applicable by these statutes. For the repair of the 
roads within the bars, (called the middle district) the Trustees 
gave authority to take materials from a field, disregarding the 
forms of the General Turnpike Act. A suspension and interdict 
was passed, and a declarator brought by the proprietor. The 
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Trustees pled, 1st, that thoagh the powers of the Tampike Act 

were extended to the middle district roads, yet that these roads i 

were not made thereby turnpike ; 2d, That the local Acts containing ^ 

greater powers were not superseded by the General Road Act. | 

The Lord Ordinary, (Mackenzie) and the court (second division) 

held that the roads in question must be held Turnpike, and that 

** the General Road Act must be considered to ride oyer every 

Turnpike Act, and that every such Act roust be read as if the 

General Act were engrossed in it.'* 

30th June, 1827, f Sir Neil Menzies v.\5 Shaw, 884. 
23d May, 1828, \ Ou£P and others J 6 do; 845. 

98fl— The County road act of Edinburgh exempted agricul- 
tural produce and manure from toll when not for sale. The gen- 
eral road act only exempts when carried from one part of the farm 
to another part. A cowfeeder in the grass-market of Eidinburg^h 
claimed exemption under the County act for produce brought from 
his farm to town, and manure returned, and which had been ex- 
empted before the passing of the general act. The question arose 
whether the exemption was not taken away by the subsequent 
• Statute. In a suspension^ the Court unanimouAy decided for the 
tenant, holding << that it was not the intention of the general Act 
to alter specific provisions in local Acts, and in order to repeal 
such provisions there must be in the general act an enactment to 
that effect, and more especially where an indemnity has been given 
there must be a repeal of it or an enactment so inconsistent with 
it as to amount to a repeal." — 8th March, 1827, MacCallum r. 
Spears. 5 Shaw, 541. 

99b — By the act for the Shotts and Airdrie road, buildings 
are prohibited within thirty feet of the centre of the road. By the 
general road act buildings are prohibited within twenty-five feet 
from the centre. The Trustees brought an interdict against an e- 
rection within thirty, but beyond twenty-five feet of the centre 
of the road. The proprietor pled the general act. The Lord 
Ordinary (Cringletie) decided for the proprietor : but the Court 
(Second division) altered, the majority (Lord Glenlee dissenting) 
holding that the clause in the general act was not permissive but 
prohibitory, and that the general act cannot narrow the powers of 
any former act unless where inconsistent with or in opposition to 
its provisions. Take the case that for the benefit of a great City 
a road entering to it should be provided to be 100 feet wide, could 
any one in virtue of the general act, build within 25 feet of the 
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centre and thus make it a road of only 50 feet? (per Justice 
Clerk Boyle.) 

6th July, 1824, f Sir Wm. Bailie \ 3 Sbaw, 217. 
11th July, 1826, ( ^' M<Kenzie. J 4 do. 834. 

100> — By the Statute 54 Geo. III. relative to the road be- 
tween GUasgow and Shotts, it is prohibited <* to lay stones or any 
** other obstruction on the road sides," power being given to the 
Trustees to provide proper repositories for materials. Under this 
Statute Cnbie applied for an interdict against Pollock, the Survey- 
or on the road, from laying down stones and mud opposite to his 
property. The Sheri£F at Glasgow refused the interdict in respect 
that the said act was superseded by the act 56 Geo. III. cap. 83, 
applicable to the road from Glasgow to Carlisle. In an advocation, 
the Lord Ordinary (Cringletie) altered and granted the interdict, 
in respect that the last act was not made applicable to the portion 
of road in question, and the Court (second division) adhered. — 
4th June, 1822, Cubie v. Pollock. 1 Shaw, 462. 

CLERK AND TREASURER. 

101a — The committee of Trustees on the road from the great 
north road to Auchtermuchty, named the same person Clerk and 
Treasurer who was sued for the penalties applicable to each of- 
ficial act. It was pled that the prohibition did not apply to dis- 
trict clerks, and that a Treasurer was appointed six months pre- 
vious to the institution of the complaint, but notwithstanding it 
appeared that the clerk continued to transact the money matters 
of the trust. The Court (second division) unanimously held that 
the prohibition in the then existing act applied to district offioert> 
and that as the defender had continued to act as Treasurer after 
the nominal appontment of the other person, he was liable, but 
only in one penalty, and awarded £50 and expenses. — 25th June, 
1831, Muckersie v. Walker. 9 Shaw, 804. 

NoTK.-— The penalty for acting as Clerk and Treasurer in the last Gen- 
eral Road Act is not repeated in the existing Act, and a limitation of 
each penalties contained in local Acts is made by the 12th Section of the 
General Act. 

102b — A gentleman was joint clerk depute of the Justices of 
the Peace of a district, and at same time clerk to the Trustees of 
a road in the same district. As clerk to the Trustees he raised an 
action against two persons for evasion of toll. His clerk acted for 
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the prosecutioDy and ako as clerk to the Jiutices* The Justices 
were however advised hy their priDcipal clerk, and one of the of- 
fenders was fined. A complaint was thereon presented to the 
court of session by the person fined, to have the clerk reraoyed or 
suspended, founding on the act of Sederunt, 6th March, 1783, 
which declares it to bo illegal for any one to conduct a cause as 
agent in a Court in which he holds the office of derlc An objec- 
tion was taken to the title of the prosecutor to sue without coo- 
course of the public prosecutor. The title was sustained, and the 
derk suspended for twelve months, and costs awarded. The house 
of Lords reversed as to the suspension, but awarded £269 costs. 
The Lord Chancellor observing " The Court of Session will un- 
derstand that we do not reverse the judgments in point of law but 
substitute one punishment for the too severe one inflicted." — 8th 
April, 1880, Macfarlane v. Campbell. 5 Shaw, 587, and 4 Shaw's 
Appeal Cases, 128. 

103* — In a case against Road Trustees through their Clerk, 
one of the Trustees was received by Lord Pitmilly as a witness 
to a special point— ^th October, 1824, Smith v. Knowles. 3 
Murray, 428. 

104b*— An objection was taken to the minutes of the Trustees 
in the parish where the road was situated, that they had not been 
produced in time. To which it was answered that they were not 
in the custody of the defenders, who were the Trustees for the 
County. Lord Gillies held them to have been in the custody of 
the defenders, for though the clerk may not be paid from the ge- 
neral fund he is still under the general body of Trustees.— 21 st 
September, 1827, Wilson. 4 Mur. 864. 

lOSa— A Bill of Suspension was passed of a charge by the 
Clerk against a Tacksman to pay. the rent, in order to try the 
questions — 1st, Whether the Tacksman could exact extra toll on 
overweight where the carts had broad wheels ; — and, 2nd, Whether 
the Clerk had a title to prevent such exaction. But the suspen. 
sioB was made conditional, on payment being made of three- 
fourths of the sums charged for.— 24th November, 1887, Dykes 
V. Hill. 6 Shaw, 128. 

(No farther notice of the case it taken in the Reports.) 

106a — An Arrestment laid in the hands of the oflScers of one 
district is not sufficient to attach a sum due under a Contract by 
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the Genera] Trusty bnt this was permitted to be rectified by a 
supplementary arrestment and forthcoming directed against the of- 
ficers of the other district. — ISth May, 1830, Cooper o. Ayr Road 
Trustees. (Deas and Anderson.) 

107a— By the local Act the Coonty of Peebles is dirided into 
six districts. The derk of one district prosecated the derk of 
another district as to the position of a toll bar. The Court unani- 
mously found that as district clerk he had no title to sue, and that 
the clause in the Creneral Act applied only to the general clerk, 
and not to district clerks. — 2d March, 1832, Williamson v» Goldie. 
10 Shaw, 413. 

108a — The clerk of a dintrict of the County of Perth pursued 
one of the tacksmen of tolls in the district for levying tolls con- 
trary to his lease, and to the injnry of other bars on the road.*— 
The Sheri£P (Adam Anderson) and his Substitute, in deference to 
the decision in the case of Williamson v. Goldie, dismissed the 
complaint. — 15th September, 1835, Moncrieff v. M'Lellan. 

NoTB, !■ f«nB«r Edition, 1836.— At first sight it may appear that Goldit't 
cast If a iptcial one, applicable only where one body of Dietrlet Trnt- 
tees proaeente another District Trntt acting under the same Statate, 
through their respectiTe Clerks. Bat it will be seen, on eonsolting the 
Keport, that the Judges gare their opinion on the general question, and 
held that the pririlege of proeeeution was only in farour of the Gene- 
ral Clerk, net of District Clerks. The soundness of the decision In 
Goldie's oast, howsTsr, has been much doubted. The General Act 
givee authority to divide the Trust into Districts, with all the powere 
possesssd by the General Trust, and in some large Counties under the 
Local Act there is in fact no general meeting nor Clerk for the general 
body of Trustees. There appears nothing in the 16th Section to limit 
the privilege to the Clerk of the General Trust, and to exclude the Dis- 
trict Clerks.— (See No. 109.) 

109a — A District Clerk, as specially authorised by the District 
Trustees^ sued the Cautioner of the Treasurer. The Lord Ordi- 
nary (Jeffrey) and the Court found that under the circumstances 
he could sue. The Ordinary observed, *< that the case of Wil- 
liamson was rightly decided in the circumstances in which it oc- 
curred, and though the opinions ascribed to the judge, in the 
printed report, appear to go upon a wrong general view he has a 
strong impression that they should be understood as referring to 
these circomstances." The Court differing from the Ordinary 
found, on the merits, that the Trustees neglect of auditing the 
accounts, and allowing the Treasurer to keep balances larger than 
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what was provided for in the Bond did not liberate the Cautioner. 
The Lord Chancellor observed that *' the district clerk appointed 
under the 16th section when necessary is the proper person to sue. 
I am certainly not able to reconcile the expressions attributed to 
some of the Judges in Williamson v. Goldie, ( No. 107) with this 
construction of the Statute. Lord Je£Prey thinks that from the cir- 
cumstances of that case it is not necessarily a decision adverse to 
this construction. Be that as it may, it cannot in this House o- 
perate against our adopting a construction of the Statute which 
appears to be the correct one, and which is necessary for the due 
operation of its several provisions." — 6th February, 1838, Creig-h- 
ton V. Rankin. 16 Shaw, 447. Affirmed in the House of Lords, 
26th May, 1840. 

llOa — The Court held in obedience to the decision in Creig^h- 
ton V, Rankine in the House uf Lords, that an action against the 
Clerk of the general meeting was incompetent, and that it ought 
to have been directed against the Clerk of the District. — 11th 
March, 1841, Revey v, Murdoch. 3 Dunlop, 888. 

JURISDICTION— PROSECUTIONS, AND REVIEW BY 

SUPERIOR COURTS. 

111. — The Turnpike Act for the County of Haddington al- 
lowed the Trustees to " Compound and agree by the year^ or 
other ways with the persons using the Turnpike Roads for any 
sums of money, to be paid quarterly." The Justices of the Peace 
were authorised by the Act to appoint persons to enquire, and if 
they '< Find any misapplication of the money collected, or any 
other abuse of the powers or authorities thereby given, they shall 
certify the same to the next General Quarter Sessions, who are 
thereby authorised to hear, examine, and finally determine the 
same, without further or other appeal." The Trustees made an 
agreement with an heritor, freeing all those who purchased his 
coal and salt from toll, but obliging him to pay £3 yearly on his 
having a going coal on another part of his land, mentioned in the 
agreement. The Quarter Sessions declared the agreement void, 
as in reality an exemption, not a composition. The Court found 
that the transaction being an abuse, and the Justices of the Peace 
having found it so, their sentence was final under the Act. — 8th 
Jan. 1756^ Lord Prestongrange v. Justices of Peace of Ha<lditig- 
ton. Morrison's Decisions, page 7350. 



121 

112a — The Tacksman of a toll bar and the Treasurer of the 
Road Trnst prosecuted certain servants of the Forth and Clyde 
Canal Company, for penalties incurred by using the towing path 
in the canal bank as a road, whereby the toll on the Turnpike 
road was evaded. The Justices of the Peace and Quarter Ses- 
sions dismissed the complaint, in respect that the carriages did not 
travel one hundred yards on the Turnpike, but merely crossed the 
road« The Court of Session, on an Advocation, reversed and 
found penalties incurred for evasion of toll. On an appeal to the 
House of Lords, the cause was remitted back to consider the 
question of j urisdiction in the Court of Session to award penalties. 
The Court of Session (both divisions) unanimously found that 
they had no jurisdiction to find penalties due where the Justices 
of the Peace had not convicted, that power heing given by the 
local Statute to the Justices of the Peace alone. The consulted 
Judges held that << an Advocation was not under the local act inr 
competent but on the supposition of the judgment of the Justices 
being erroneous, it would have been competent in such Advoca- 
tion to remit the case to the Justices with instructions correcting 
their error, and directing them to allow the Pursuer a proof, and 
to proceed in terms of the StatDte.** (Note. — The clause in the 
General Road Act was not founded on in the discussion.) The case 
being returned to the House of Lords, 25th June, 1838, '' it was 
declared that persons who use coaches or other carriages for the 
purpose of travelling upon the tracking paths or roads upon the 
banks of the canal may be considered guilty of evading the tolls, 
within the true meaning of the Statute, and liable to the penalties 
therein contained, notwithstanding that they do not travel lOG 
yards on the Kerse road, and remitted to the Court of Session 
to instruct the Justices to allow a proof, and thereafter to decide 
according to the rules of law and justice." 

7th July, 1827, ) (5 Shaw, 909. 

14ih July, 1830, f Mitchell i?. ) 4 do. Appeal Cases, 162. 

26th Jan., 1882, ( Morrison. )10 do. 230, 

25th June, 1838, ) f 



1 13-— Two road Trusts meet at Bailieston Within 169 

yards of the junction there was a toll bar at which a parish road 
went oflF. To avoid the toll several proprietors, who formerly had 
to pass the toll, and use the parish road, purchased ground, and 
made a communication to the parish road beyond the point of junc- 
tion, so as not to travel on the Turnpike to which the toll belong- 
ed, but by which cross road the communication was made longer. 
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I'be Trustees prosecuted for evasion of toll, and the SherifiF found, 
** upon the fair and legal interpretation of the general road Act, 
the defender did evade the toll dues," and subjected him'^ in a 
penalty. The Court unanimously refused a bill of advocation as 
incompetent, holding that the question was not whether tbe trust- 
ees had exceeded their powers, but whether the Sheriff had ex- 
ceeded his powers, which he had not. The Judges coincided with 
the Sheriff, that the road was not to be viewed as that of a person 
passing through his own grounds, but that the road was opened 
expressly to evade the tolls. — 29th November, 1828| Merry r. 
Dallas. 7 Shaw, 90. 

114b — The general road Trustees ordered a check bar to be 
erected, so as to prevent a proprietor driving carts in at one gate 
of his coal yard in Leith Walk, and out at the other, in order to 
avoid the toll bar which stood between the gates. A Suspension 
was presented, byit objected to, because the general road Act di- 
rected a complaint against toll bars to be made to the Sheriff, or 
Quarter Sessions. It was answered that the clause in the Act 
applied only to bars erected, and not merely threatened to be e- 
rected. The Lord Ordinary and the Court refused the bill, inti- 
mating that the practice was an evasion of the toll. — 11th June, 
1831, Wilson v. Leith Walk Trustees. 9 Shaw, 725. 

115b — A complaint was presented with concourse of the Fis- 
cal to the Justices of tbe Peace complaining that the tollman had 
exacted second toll the same day, and refused to allow the oom- 
plainer to pass, and concluding for £5 to the private complainer, 
£5 to the Procurator Fiscal, and for one month's imprisonment, 
with expenses. A minute was afterwards lodged, restricting the 
conclusions to the penalty of £5 and expenses. The Justices of 
the Peace found the defender liable in a penalty of £2, 28. and 
expenses. The Quarter Sessions confirmed the judgment. A 
Suspension was presented to the Court of Justiciary. It was ob- 
jected to as incompetent under the Statutes. But the Court, on 
the ground that the prayer of the petition was not warranted by 
the Statute though restricted by the minute, suspended the decree, 
with costs, against the private party. — 14th March, 1829, Dum- 
breck v. Robson and M'Kinnon. (Justiciary 1 Deas & Anderson 3.) 
(See 16 May 1835, Morrison v. Cuthbert.) 

H6« — The Police Act for Paisley gives power to the Commis- 
sioners to remove obstructions and prevent nuisances in the streets, 
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&c. and the decision of the Qaarter Sessions, on appeal, is declared 
<* final and conclusive." The Justices, in absence, ordered the ob- 
stuctions to be removed, and granted an Interdict against repeat- 
ing them. A bill of Suspension was presented, and objected to 
as incompetent, but the Court unanimously held that the Justices 
had no power by the Statute to grant Interdict, and it was doubt- 
ful if they oonki dedde in absence, and so suspended the decree. 
— ^24th February, 1831, Sim v. Hodgert. 9 Shaw, 507. 

117b — A complaint was presented to the Sheriff of Lanark- 
shire against a tollman exacting toll where the party did not travel 
one hundred yards on the road to which the toll bar belonged 
and concluding for repetition of the toll, and the Statutory pen- 
alty. The defence was that a portion of road was common to two 
Trusts, (which formerly had been one,) and reckoning this portion 
of the road, the Statutory length was travelled. The Sheri£P sus- 
tained the defence. The Lord Ordinary (Gorehouse) and the 
Court found an advocation incompetent, but thought that the 
question might have been originally brought before them by way 
of declarator, and Lord Gillies doubted if the petition to the Sheri£F 
was competent but that the advocator could not maintain this 
plea.— 10th March, 1832, Neilson v. Thomson. 10 Shaw, 466. 

118a — An action of reduction and damages was brought a- 
g^nst a tollman, who had obtained a decree of the Justices of 
Peace for a penalty for evasion of toll, on the ground that the Act 
permitted what had been found to be an evasion. It was objected 
that the action of reduction was incompetent after six months from 
the conviction, under the clause in the Creneral Road Act. The 
Lord Ordinary (Medwyn) repelled the objection, but the Court, 
after considerable hesitation, altered and sustained the same. — 10th 
June, 1826, Selkirk v. Laidlaw. 4 Shaw, 695. 

119 — It was held that although the toll-keeper was entitled to 
seize the cart, it did not preclude bis prosecuting for the tolls by 
summary proceeding, and that the decision of the Sheriff was final 
and a suspension incompetent ; but it was observed, by the Lord 
Justice Clerk (Boyle) << That if the Sheriff or the Justices should 
proceed in prosecutions for penalties by the ordinary way of mak- 
ing up a record, contrary to the Act of Parliament, the Court 
would give the same judgment as was pronounced by the Court of 
Justiciary in the case of Mcintosh." — 25th June, 1830, Simpson 
V. Harley. 8 Shaw, 977. 
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KoTX.— Tb« oaie of M*Iototb| referred to In the foregoing Report* was 
a conTictloo under the Salmon Fishery Act, which Statute made it 
lawful for the Sheriff and Justices of the Peace to convict on a eom- 
plainty " without any written pleadings or record of evidence." The 
Justiees had taken the evidence in writing, and on an appeal, the Court 
of Justiciary quashed the proceedings as contrary to the Statute. Am 
the decision was unanimous, and is not to be found in the Reports of 
common reference, a full report is given in the Appendix. 

120a— In a railway act it was declared " that no judgment of 
the 8heri£P should be subject to review." Held that the question 
whether a deposit on lands was to be considered permanent or 
temporary was inrolred with the competency, and therefore an 
advocation sustained and judgment reversed.— -Ist July, 184-0, 
Edinburgh and Glasgow Railway Co. v. Lord Hopetoun. 2 Dan- 
lop, 1255. 

121a — Although a clause in a local act for a Railway declared 
that no proceeding to be had or taken in pursuance of this act 
shall be quashed for want of form nor shall the same be remoTed 
from before any Sheri£P by advocation, nor shall the orders, &c. 
of the Sheri£P be subject to review, stay of execution, suspension, 
or reduction." Held that an application by a proprietor complain- 
ing of a deviation from the original plan and to have the company 
bound to make a substituted road, falls within the common law 
jurisdiction of the Sheri£P, subject to review, and that it is only 
in cases where the act has given him a new and peculiar jnrisdic- 
diction that his judgment is final. Lord FuUerton observed, << the 
question turns on the meaning of the words, in pursuance rf. I 
do not think they are meant to apply to proceedings taken to en- 
force rights which arise under the Statute, but to proceedings di* 
rected by the Statute."— 30th Nov. 1842, The Cadder Road 
Trustees v, Edinburgh and Glasgow Railway Co. 

With regard generally to the exclusion of review by Supreme 
Courts the following analogous cases may be consulted : — 

122a— -The Act 1 Geo. I. c. 18, for the preservation of trees, 
authorises the Justices ** to hear, and finally determine, and ad- 
j udge all complaints." The Court of Session, nevertheless held 
that they had power to review the judgments of the Justices. — 
Holding that the words meant only finality so far as regarded the 
Justices, and that the review of the supreme Court was never to 
be taken away by implication but only by express words. — 10th 
March, 1754, Buchanan v. To wart. M orison, 7347. 
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(See to the same e£Pect, 10th Dec. 1807, Guthrie— .28th Feb. 
1811, Anderson. See the law fally expounded in Lord Jeffrey's 
note, Ist July, 1840, Edinburgh and Glasgow Railway Co. v. 
Lord Hopetoun. 2 Ounlop, 1255.) 

123> — The Act 4 Geo. IV. c. 26, relative to post horse duties 
and relative Statutes, provided that offences should be tried by 
the Justices, with an appeal to Quarter Sessions, and prohibited 
all review by superior Courts. A Bill of Suspension was pre- 
sented of a conviction of the Justices, on the ground of informality 
and excess of power. The Lord Ordinary passed the Bill, but 
the Court altered and refused the Bill, because no appeal had 
been first taken to the Quarter Sessions. The House of Lords 
affirmed the judgment. 

11th Feb. 1826, \ Craigie v. f 4» Shaw, 447. 

25th June, 1827, j Mill, \2 do. Appeal Cases, 642. 

A similar decision, after very full argument, was given under 
the Act 12 Anne, as to unlicensed players. — 2d December, 1828, 
Alexanders. Seymour. 7 Shaw, 117. 

124. — Under the Act 43 Geo. IIL c. 54, for erecting school- 
houses, the judgment of the Quarter Sessions is declared <' final 
without any farther appeal by Advocation, Suspension, or other- 
wise.'* The Justices having ordered a school-house to be removed^ 
the Court held that, having exceeded their powers in doing so, a 
Bill of Advocation was competent. — 18th Feb. 1809, Dawson r. 
AUardyce. Fac. col. 

From these and other decisions, the following rules may be 
deduced : — 

Firsts That the exclusion of the power of reyiew is not to be 
presumed, but must be expressly taken away, and consequently 
the words " finally determine** are not sufficient to exclude re- 
view unless followed by an express prohibition thereof. 

Second^ That where a mode of review is provided, that mode 
mast be adopted and no other. 

Third f That however strong the exclusive words be, superior 
Courts will review wherever there is excess of power ; and — 

Faurihf Wherever the precise forms of the Statutes are not 
followed to the letter, the judgment may be quashed as without 
the Statute. (See cases under head << Prosecution.'*) 
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PROSECUTION. 

There are two modes of proseention pointed out in the Statute. 
Both are of a summary nature, but the one is more so than the 
other. The most summary is very expressly confined to particular 
cases, requiring such dispatchfnl procedure, *' and not afherwise^ 
(Sec 111.) and appears applicable only to those cases where the 
party offending is unknown and has no residence in the part of the 
county where the offence is committed, and for whose apprehension 
extraordinary powers are given by the 113 Section. lu all such 
cases, but in no other, the M&gistrate is authorised to grant warrant 
for instantly bringing the offender before him, and to proceed with 
the evidence without any record, excepting the charge or descrip- 
tion of the offence and the judgment thereon. If the ends of justice 
require it, the Magistrate will, of course, adjourn the investigation, 
the offender being detained in custody, unless he finds bail to attend 
at the adjourned diet. In this more summary mode of procedure 
one justice may act, (and perhaps only one can so act,) whereas 
two are required in the more formal prosecution, which indicates 
that this mode is to be confined to very extreme cases. The con- 
viction by the Justice is subject to appeal to Quarter Sessions ; and 
therefore tdthough it be incompetent to take down tlie evidence in 
writing, yet it is proper to take down the names of the witnesses 
adduced on both sides, that they may be re-examined in the Quar- 
ter Sessions. Where the offender admits the charge, he ought to 
subscribe his confession. Wherever the offender is known, and 
his residence is within the county, the more formal mode of prose- 
cution provided by the 110 Section should be followed, or, what 
is more expedient and cheap, the complaint brought in the Sheriff 
Small Debt Court under the 1 16 Section. It is understood that^ 
In some counties, warrant to apprehend is granted in all cases 
brought under the act, but that the party is in the first place mere- 
ly summoned to appear, and on his failure, the warrant to appre- 
hend is put into execution. Such procedure is open to manifest 
objections — Ist, There is no sanction for this indiscriminate issu- 
ing of warrants to apprehend for a mere penal and trivial offence, 
-—and 2nd, The officer cites without any warrant to do so. It 
will not amend the procedure that the offender appears and pleads 
without objection. The whole procedure is inept, because that 
the party was brought into Court without any warrant. — (See 
case No. 125.) In the more formal mode, a regular complaint in 
the name of one of the parties, authorised by the 101st and 109th 
Sections to prosecute, ought to be presented, and a copy thereof, 
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and of the warrant served on the accused, six free days before the day 
of appearance. Being a case of a penal nature, the statute seems 
to contemplate personal appearance, and the practice of order- 
ing answers, and conducting the cause as a regular civil action, 
with great delay and expense, appears quite incompetent, and has 
been reprobated by the Court. (See Case No. 119.) On the day 
of appearance, the Magistrates ought to hear the parties verbally, 
and either take a declaration from the accused, or record a short 
minute of his defence. The statements of the witnesses ought to 
be accurately taken down, and subscribed by them and the Ma- 
gistrates. The Magistrates may adjourn whenever necessary for 
the ends of justice. It does not appear incompetent to take plead- 
ings in writing in cases of difficulty and importance^ but as the 
Statute clearly contemplates a cheap and summary procedure, it is 
more expedient to hear parties verbally. It does not appear es- 
sential that the accused be present in giving judgment, even though 
the Procurator Fiscal be the prosecutor, and the 1 10 Section con- 
templates the absence of the offender. But it is of obvious pro- 
priety that he be present, and when the proceedings are terminated, 
as they ought to be, at one diet, it will probably be that he is 
present in the greater number of cases. There is no exclusion of 
law agents ; and where the proceedings are so summary, and so 
conclusive, it is desirable that the offender have such assistance, 
and the Magistrates ought to give an opportunity for its being ob- 
tained. The 110th Section gives power to detain in safe custody 
until return be made to the warrant of poinding. This does not 
appear to warrant imprisonment. The return ought to be made 
with the least possible delay. However simple the forms, Magis- 
trates must attend that these and no other, are followed, and 
that in no case they exceed their powers, otherwise the Supreme 
Courts will interfere, notwithstanding the exclusion of their juris- 
diction. 

In illustration the following authorities are cited : — 

l2Sm — In a case under the Act 6, Geo. IV. cap. 129, as to 
combinations among workmen, a very ambiguous clause in the 
Statute authorises one Justice to grant warrant to cite a party ac- 
cused, but two Justices must join in a warrant to apprehend.— 
The Court of Justiciary, on the ground that one Justice had grant- 
ed warrant to apprehend — that the complaint and oath had no date 
-—and that only a certified copy of the committal was sent to the 
Jailor, granted warrant to liberate the parties convicted. — 24th 
Jan. 1885, M^Leod v, Buchanan. 13 Shaw, 1153. See No. 136. 
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126a — lu a complaint under the Hawker's Act, (55^ Geo. Ill 
cap. 71,) the offender confessed the charge: the Justices, instead 
of awarding the penalty, to be recovered in terms of the Act, by 
poinding and imprisonment, merely <' ordained him to find suffi- 
cient security to appear for judgment when called for, and failing 
which, to be imprisoned as the Act directs, or pay the penalty 
specified in the Act." The party found security and was liberated, 
but afterwards presented a suspension of the sentence ; and the 
Court of Session, although the sentence was less severe than the 
Statute warranted, suspended the same as disconform to the Sta- 
tute ; and held under this Act, that it was the Court of Session, 
and not Justiciary who could give redress. — 24th February, 1835, 
Campbell v. Young. 13 Shaw 535. 

127« — A complaint was brought at the instance of the private 
party, with concurrence of the Fiscal, concluding for warrant to 
apprehend, and thereafter for imprisonment, until delivery of a 
bag, obtained under fraudulent pretences. The Sheri£F granted 
warrant to cite, and thereafter decerned restoration to be enforced 
in the usual manner. The Court passed a Bill of Suspension, in- 
timating a doubt if such a judgment was valid, under the special 
prayer of the petition — 16th May, 1835, Morrison v. Cuthbert. 

128a — A conviction under the Embezlement Acts, found bad 
by the Justiciary, because there was no statement of the place 
where the oflPence was committed. — 11th July, 1836, Yeaman v, 
Todd. 1 Swinton, 247. 

129a — Under the Master and Servant Act, (4 Geo. IV., C. 
34,) held 1st, That it is not necessary that the same Justice who 
grants the original warrant should decide — (the words in this 
Statute, throughout, are <' such Justice" which appears to con- 
template the same Justice. Contrast the words with the Day 
Poaching Act, where the words are " the Justice may summon the 
party to appear before himself, or any one or two Justices of the 
Peace as the case may require." (See Lord Moncrie£P, in Case 131. ) 
2nd, Written proof and pleadings, and adjournments of the diet, 
are competent, the same not being excluded by the Statute ; and 
3rd, The Court equally divided on the question, whether the of- 
fender must be present at sentence, which is imprisonment, with- 
out any escape, by payment of pecuniary penalty, or levy from 
moveables as in the Turnpike Act. — ^21 Nov. 1836, White v, Wat- 
son & Co. 1 Swinton, 344. See No. 139. 
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130« A conviction, under the Master and Servant Act, quash- 
ed, because the sentence did not state the name of the party, ex- 
cept as « the defender.'*— 20th Dec. 1837, Dunn v. M<Culloch & 
Co., I Swinton, 629. (See, to same e£Fect, per Lord Moncrieff. 
1 Arkley, 108.) 

131b — A conviction, under the Embezzlement Acts, was sus- 
tained, though, Ist^ ** His Majesty" was printed for ** Her Ma- 
jesty," and the name of the County left blank in the address (a 
verbal complaint would have been sufficient) ; 2d, A written proof 
was taken, and the same Justices did not act throughout, but Lord 
Moncrie£P dissented from this last. Lord Meadowbank observed, 
" that there is no provision in the Act forbidding written proceed- 
ings, which there is, in all those acts, in which writing is intended 
to be excluded — on the contrary, there is the oath which must be 
in writing, because it is only thus that it can go before the Justices, 
who are to judge in the case — now if part of the proceedings may 
be in writing, may not all — then a review is given on the merits 
to the Quarter Sessions. Now to enable them to exercise this 
power of review the proof must be taken down in writing, and the 
moment you come to consider this allowable there is an end to the 
objection^ founded on the change of Justices, during di£Ferent 
parts of the case. The complaint is to the whole Justices of the 
county, and any two of them are allowed to take the whole case 
into consideration, if they have the means of doing so, which any 
two have if the proof is reduced to writing." The Case of Campbell 
in the House of Lords, (12th June, 1829. 3 Wilson^ 441), was 
referred to, where a Decision of the Presbytery, under the School- 
masters Act, was set aside, because the proof was not reduced to 
writing. The Lord Chancellor observed^ " that it was no argument 
that it was unnecessary to take the evidence in writing, because 
there was no appeal, there are other advantages requiring the 
evidence to be taken in writing — the necessity produces much more 
deliberation — ^produces also a much greater degree of responsibili- 
ty in the parties by whom the judgpnent is pronounced, and renders 
them much more cautious with respect to the course they are pur- 
suing — ^the words of the Statute are " and having taken the neces- 
sary evidence," it does not say having heard the evidence, but 
having taken the necessary proof, the very phraseology appears to 
be made use of as applicable to the course of proceedings which 
had been previously in use in the Court of Presbytery, namely^ 
taking the evidence, in their Court, in the ordinary way before 
these tribunals, in writing." — 11th June, 1838, M'Kenzie e« Jef- 
frey. 2 Swinton, 152. See Nos. 129, 137 and 139. 

R 



130 

132> — A saspension of a conviction found competent, though 
penalty had been paid, because brought immediately. — ^th Dee. 
1839, Gilliee v. Jeffrey. 2 Swinton 454. But where there was a 
dday of twelve months, the Court refused to review the proceed- 
ings.— 12th March, 1842, Skinner v. Adamson. 1 Brown^ 67. See 
to same effect, 25th Jan. 1845, Russell v. Sprott, 2 Brown, 385. 

f 33. — Held, 1st, That a conviction under the Embeszlement 
Acts might be reviewed, by suspension, on the grounds of irregu- 
larity, though no appeal had been taken to the Quarter Sessions ; 
and, 2d, That the conviction was bad, because the Justices did not 
meet on a day to which the diet stood adjourned, but on a sub* 
sequent day, although the offender then appeared without objec- 
tion.— 22d Jan. 1840, Malone v. Jeffrey. 2 Swinton, 485. 

134« — The Court quashed a conviction under the Embezzle* 
ment Acts, because it did not set forth the specification and place 
of the offence. — 6 Dec. 1841, M'lnneniey v. Simpson. 2 Swinton, 
590. See No. 128. 

135b — A conviction under the Master and Servant Act, 4 
Geo. ly. C. 34, sustained, though there were several erasures, 
especially in the name of the oomplainer, which was altered from 
James to John, the Court held, '* That complaints under this and 
similar Statutes, have repeatedly been decided not to be regular 
legal instruments." — 20th May, 1839, Gerrond v, Goold. 2 Swin- 
ton, 390. 

136b-* A conviction, sustained under the Act last above men- 
tioned, though petition was not dated, the warrant being so, but 
quashed, because the warrant was given to convene, under which 
the offender was apprehended, and the Statute only authorizing 
wfurrant to apprehend. — 19th Nov. 1838, Crawford v, Wilson & 
Jamiesons. 2 Swinton, 200. See Nos. 125 & 127. 

137b — A conviction, under the Day Poaching Act, set aside, 
because that, though the evidence was in writing, one of the Jus- 
tices who convicted had not attended the previous diet of proof; 
Held, also, that the Court of Justiciary was the proper Court to 
seek redress under that Statute. — Ist June, 1844, Russel v, Lang. 
2 Brown, 211. See No. 139. 

Note.— This cue » in teeming conflict with No. 131, hat the ooHvictions 
were on different Statate8.«-Query— Under a Statute where one Jastice 
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U only mentioned^ in a eoavictioo by two, or moroi a Statutory oouvic- 
tJOD ? It is thoaght Dot. 

138a — Held that the concourse of the Fiscal is not necessary, 
where not required by the Act, or where the offence is not de- 
clared to be criminal — ^21st Nov. 1836, White v. Pellet. 1 Swin- 
ton, 550. 1 June, 1844, Blackwood v. Finnie. 2 Brown, 206. 
24th Feb. 1835, Campbell v. Young. 13 Shaw, 54«1, (In Court 
of Session under Hawkers Act) 24th Nov. 1845, Russel v. Col- 
quhonn. 2 Brown, 572. 29th Jan. 1844, Graham v, Duke of 
Buccleugh. 2 Brown, 85. (In this last case it does not appear 
noticed that the prayer of the complaint was for the penalty under 
the Day Trespass Act for an offence under the Night Act, under 
which the conviction was given.) 

Note. — lu the Turnpike Act the parties specially authorised to prosecute 
may do so without the concourse of the fiscal. Where oo authority 
is given the mere concourse will not suffice, (See No. 152.) Prosecu- 
tions under the New Poor Law against husbands and parents deserting 
their wives and children^ require the Fiscars concourse because the pro- 
secution is declared criminal, 

139b — The Court held a conviction bad under the Embeaszle- 
ment Act, (adopting Lord Moncrieff's views in No. 131,) because 
that two of the Justices convicting were not present when the 
proof was taken. Lord Wood observed " that the taking down 
of the evidence in writing is intended only for the use of the court 
of review not for the origina]Jadge8."*-15th June, 1844, Wilson 
V. Morison. 2 Brown, 281. See Nos. 129 and 137. 

140b'— The Court of Session held a conviction good under the 
Emigration Act, though the proof was in writing, the act not 
prohibiting it, and that the conviction was by five Justices two of 
whom had only taken the proof. — Lord Justice Clerk (Hope) 
dissented on the last point. — ^25th June, 1844, Somervilie v. Hem- 
mans. 6 Dunlop, 1205. See No. 139. 

141a — A conviction quashed by the Justiciary, under the 
Master and Servant Act, 4 Geo. IV. cap. 34, because proof not 
taken in writing, where not prohibited, although consent given by 
offender, but expenses refused on that ground. Lord Justice Ge- 
neral laid down the law ** that in criminal cases unless there be an 
express dispensation, the evidence on which a sentence may pass 
must be in writing, properly authenticated and preserved with 
due care." — 24th Nov. 1845, Penman r. Watt. 2 Brown, 586. 
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142> — In the case (No, 126,) Campbell v. Young. 13 Shaw, 
535, the question was raised whether the application for re- 
dress should have been to the Court of Session or Justiciary. — 
The conviction was under the Hawkers Act. The Lord Ordinary 
(Moncrieff) observed, that << in general the nature of the thing 
prohibited by special Statute, under penalties, should be more re- 
garded than any particular word applied to it. Here the thing 
to be prevented was not a wrong in itself, which the common law 
could have dealt with as a crime. The penalty is money only. 
No public prosecutor is required. The money is to be reco- 
vered by the civil diligence of poinding and sale of goods, the le- 
g^l character of which is not altered by the particular modification 
attached to it. Imprisonment is only authorised to secure the ef- 
fect of the diligence and recovery of the money." The Court 
adopted these views. (See as to distinction between the punish- 
ment of fine and imprisonment as requiring the FiscaFs concourse 
the case of Syme v. Murray, 19th Jan. 1810. Fac. Col.) 

143> — The Court of Justiciary found that they were not the 
proper Court to review a conviction under the Act 39 Geo. III. 
c. 79, requiring the printer's name to papers, where the penalty is 
£20 for each copy of the paper, enforced by imprisonment for not 
less than three months or more than six months.— 20th Jane, 1835, 
Dnnlop v. Hart. 13 Shaw, 1173. 

144a — The Court of Justiciary found themselves not the pro- 
per Court of review of a conviction under an Excise Statute for 
the penalty of £25, or three months imprisonment, for selling 
spirits without license. — 17th Feb. 1844, McDonald v. Gray. 2 
Brown, 107. 

145a — The Court of Session found themselves competent to 
review a conviction under the Licensing Act, for Breach of Cer- 
tificate, where the penalty is £5, or one month's imprisonment. 
Lord M'Kenzie observed that ** the principle laid down is that 
when the matter resolves into a mere money obligation then the 
Court of Session is competent." — 12th Jan. 1847, Philips^. Steele. 

146a — A complaint for Sabbath profanation, though conclud- 
ing for pecuniary fine, and sued by a Kirk Session^ held to be a 
criminal prosecution and that the Justiciary was the proper court 
of review. — 29th Nov. 1828, Jobson t;. Lambert. 7 Shaw, 83. 
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147a — A conviction under the 17 George, III. c. 56, to pre- 
vent frauds in manufactures, where such is declared raisdemeaii- 
ours and punishable by fine, imprisonment, and in some cases by 
public whipping, held criminal, and the court of session excluded. 
—21st May, 1829, Robertson v. Bisset. 7 Shaw, 633. 

148> — A conviction in a Police Court at the instance of the 
Superintendent of Police as Fiscal, for breaking up causeway, and 
where a fine was the punishment, held criminal and not competent 
to the Court of Session to review. — 17th Feb. 1838. M'Canl, 149. 

149> — A conviction under the Day Trespass Act (2 & 3 
William IV. cap. 68,) where the prosecution may be at the in- 
stance of the owner of the ground, and the penalty does not ex- 
ceed 40s. payable to the poor of the parish, and enforced by im- 
prisonment for a period not exceeding two months, and where the 
Justice may allow the offender time to pay the penalty. — The 
Court of Justiciary << looking to the criminal character of the pro- 
ceedings which the Statute was intended to repress, and judging 
especially from the preamble of the Act, expressed a decided 
opinion that the Suspension had been competently brought into 
the Court of Justiciary.'' — 1 8th Nov. 1844, Russell v, Sprott 
and Laing. 2 Brown, 321 and 385. 

Note. — Seteral of the Caaet ai to the proper Court to which to apply 
for redreu against convictioDs, art in sfemiog conflict. Bat from 
the more recent Deciiions, it may be held, that the Court of Ses- 
sion would be the proper tribunal to seek redress against an improper 
conviction under the Turnpiico Acts founded on excess of Jurisdic- 
tion, or an informality of procedure. The offences are merely statu- 
tory, the prosecutor may be other than the Fiscal, the punishment is 
only pecuniary, the recovery in the first place is from moveables, and 
only on failure of recovery, does Imprisonment follow. Offenders on 
such convictions may be entitled to aliment as civil debtors, as has been 
found in the more stringent convictions under the Salmon Fishing Act. 
—16th February, 1837, Robertson. 15 Shaw, 572. 

150a — A conviction, under the Master and Servant Act, was 
quashed, because the wrong section was founded on, that applic- 
able to servants instead of apprentices — the Masters were found 
entitled to relief against the Agents. — 9th June, 1836, Frame v. 
Campbell. 14 Shaw, 914 — affirmed on appeal, 18th June, 1839, 
but, observed, that a general reference to the Statute would have 
been sufficient. So decided, 8th July, 1843, — Black t;. Marshall. 
2 Brown, 564. 
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X^OTB. In a series of cases, under the Acts for the Sheriffs and 

Justice of Peace Small Debt Courts, it has been found, that the 
most trifling departure from the forms required by the Statute, is 
gnfficient to set aside the Decree. — 16th Feb. 1833, Brown. Idth 
July, 1836, "Wallace. — See M^Laurin's Digest on Small Debt Acts. 

PROSECUTION.—FINAL SENTENCE. 

In some Sheriff Courts it has been held that under the express 
words of the Statute, no appeal can be taken to the Sheriff against 
the judgment of his Substitute. In such cases as are brought un- 
der the 111th Section of the Statute, and no record of evidence 
kept, the rule may be held good ; and although even in cases 
where the evidence is reduced to writing, from the analogy of 
strictly criminal cases, such exclusion of appeal may be defended, 
yet as the prosecution is not conducted under the strict forms of 
criminal procedure, and no other mode of review is provided, (as 
in the case of the Justices,) such appeal to the principal Sheriff 
appears not inconsistent with the Act, that not being an appeal to 
any superior Court, but merely to the highest Judge in the same 
Court. 

PROSECUTORS.— TITLE TO SUE. 

It was the practice in some counties for any person aggrieved to 
prosecute for all penalties, without even the concurrence of the 
Procurator Fiscal. This practice has no warrant in the Statute but 
under the former General Act this seems to have been intended. 
The Tollman may prosecute in his own name for toll, and the 
traveller for repetition of toll, and for the penalties for obstruc- 
tions, under the 101 Section, but neither of them can prosecute 
for the penalties without the instance of the Fiscal or some of those 
persons specially pointed out as prosecutors by the 109th section 
of the Statute, and the mere concurrence will not suffice. (See No. 
152.) The prosecutors, under the 109th section, are, 1st, The Pro- 
curator Fiscal ; 2d, The,Trustees who sue through their Clerk; 3d, 
Any one or more Trustees ; 4th, Any one authorized by the Trus- 
tees ; under this last clause the Superintendants of Police, in several 
counties, are specially authorized to prosecute for turnpike offences. 
The concourse of the Fiscal is clearly unnecessary when tlie pro^ 
secution is in name of the other parties authorized, by the Statute, 
to prosecute. — See 19th January, 1810^ Syme v. Murray, 
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151b — A redaction was brought of a decree of the Justices 
of the Peace and Commissioners of Supply authorizing the change 
of a road. The Court found that servants, unless they were house- 
holders, had no title to sue such action. — 10th Feb. 1827, Tait v. 
Earl of Lauderdale. 5 Shaw, 330. 

152.— The Clerk and Treasurer of the Stirling Road Trus- 
tees, with concourse of the Fiscal, presented a complaint to the 
Justices of the Peace, complaining of an assault on the servants 
of the Trust when employed In the business of the road. The 
Justices fined the offenders, but the Quarter Sesisions reversed*— 
In an advocatiou, the Lord Ordinary returned to the judgment of 
the Justices, but modified the fine. The Court reversed and dis- 
missed the complaint, holding that the complaint was a criminal 
one, which the Clerk had no title to sue, and that the concourse 
(not the instance) of the fiscal could not remove the objection— 
17th February^ 1809, Wingate v. Brown. Fac Col. 

153. — The proprietor of a Ferry on the Clyde having raised 
the rates, the neighbouring inhabitants complained to the Justices, 
who ordered an Inquiry, but, in the meantime reduced the rates. 
In a suspension, the Court found that the Justices had jurisdiction 
to regulate the rates, and that the concourse of the Procurator 
Fiscal was not necessary : but they found the interim order pre- 
mature, and remitted to recall the same.— 18th June, 1830, Mar< 
tin v. Easton. 8 Shaw, 952. 

154. — A local Act authorised the Trustees or any person au- 
thorised by them to levy tolls, and provided penalties payable to 
the Trustees or their Treasurer. The Trustees let the tolls and 
penalties for evading the same. The tollman sued for penalties. 
The court found that the Trustees could not assign the penalties 
and therefore the tollman had no title to sue. — ^28th June, 1839. 
Mitchell V. Morrison and others. (Jurist.) 

155. — A Sheriff Officer prosecuted the Fiscal for half of the 
fines recovered on his information and testimony as a witness for 
offences under the Turnpike and other Public Acts. The Lord 

Ordinary and Court dismissed the action 14tb June, 184«2| Kerr 

V, Scott. 4 Dunlop, 1415. 

See Nos. 173 and 175. 



136 



PROOF. 

« By the confession of the party oflFending, or by the oath of 
any one credible witness, or other competent evidence." Sect. 1 10. 
It has been doubted whether under the words " other competent 
eTidence," the charge may be referred to the oath of the accused. 
Where the sum sought to be levied resolves into a civil debt^ 
which can only be recovered by the ordinary diligence of the law, 
and where on imprisonment, the party has the privilege of im- 
mediate aliment from the incarcerator, and a title to prosecute 
Gessio, he clearly is bound to depone on a reference to his oath. 
But where the sum awarded is penal, and failing payment the of- 
fender is subject to a definite period of imprisonment as a punish- 
ment, it is doubtful how far he can be compelled to give oath — 
especially if the offence infers infamy no reference to oath can be 
allowed. Indeed, so very jealous is our law on this point, that 
even in a civil action of damages for assault at the instance of a 
private party, the Court have repeatedly refused to compel the 
defender to give oath because he may afterwards be prosecuted 
criminally for the same offence. See the cases 1st July, 1823, 
Roger. 2 Shaw, 444. 16th February, 1828, Miller & Smellie. 
6 Shaw, 561. 18th November, 1828, Thomson. 7 Shaw, 32. 
On the analogy of these, and similar cases, it has been doubted 
whether reference to oath in prosecutions under the General 
Turnpike Act be competent, and whether such mode of proof 
is included under the words << other competent evidence." There 
is, however, an adverse decision, entitled to much weight. In 
the Act for the preservation of the Salmon Fisheries in Scotland, 
(9 Geo. IV. c. 39, s. 9,) the words as to evidence are, " on proof 
on oath by one or more credible witnesses, or confession of the 
offence, or other legal evidence." The Justices of the Peace for 
Forfarshire, in a complaint under that Act, held the party accused 
bound to swear on reference made to his oath, and on his refusal, 
they convicted him in the penalties. On an appeal to the Perth 
Circuit Courti Lord MacKenzie affirmed the judgment. — 1 7th 
April, 1829, Baird v, Nicol. It will be observed that the reco- 
very of the penalties in the Fishing Act is by poinding and im- 
prisonment, as in the Turnpike Act, with the more penal effect, 
that no previous search for goods is necessary, and the term of 
imprisonment is also considerably longer, all which is in favour of 
the same rule being implied to the Turnpike Act. But on the 
other hand the prosecutions under the Fishing Act are only at 
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private instance, and the o£Penders on iDoprisonment hare been 
found entitled to aliment from the incarcerators. — 16tfa February, 
1837, Robertson. 15 Shaw, 572. It will be observed that the 
fines imposed by the Act, 1669, for injuring Highways, might be 
awarded on the oath of party, but then such fines were only leviable 
by poinding, and no penal imprisonment followed. — It has been 
also held competent to refer to the oath of the accused in com- 
plaints for oflPences against the game laws. — 21st July, 1775, 
Logan — ^27th June, 1787, Procurator Fiscal of Edinburgh v. Wil- 
son. Fac. col. It is therefore, propable that reference to oath would 
be sustained in complaints under the Turnpike Acts, though, if 
there be other evidence, such will not likely be unnecessarily risked. 

TRUSTEES— LIABILITY. 

156a — A person having, during the night, fallen into a pit 
opened in re-buildiDg the college buildings in Edinburgh, and not 
sufficiently fenced. The Magistrates of Edinburgh were found 
liable in damages, with relief against the architect. " The Court 
were unanimous in thinking the action well founded against the 
Magistrates. One of their most important duties is to take care 
that the streets of the City are kept in such a state as to prevent 
the slightest danger to passengers/' — 6th February, 1798, Innes 
V, Magistrates of Edinburgh. Mor. p. 18189. 

157a — An action was brought, by a passenger, against the 
proprietors of a stage coach which was upset on a Turnpike road, 
in consequence of going on a heap of stones opposite a house in 
prog^ss of building. The Pursuer obtained a verdict against the 
proprietors for £150 damages. — ^28th February, 1820, Gunn r. 
Gardiner, &c. The proprietors brought an action of relief against 
the Road Trustees and the proprietor of the house. The Lord 
Chief Commissioner charged the Jury, Firsts To find whether the 
stones were on the road, and that power being given to take 60 
feet of width, the Jury were entitled to hold the open space all 
road, though not metalled; Second, If the stones were on the 
road, whether they were properly placed there; and, Thirds 
Whether the stones were known by the Trustees and Surveyor to 
have been there, or had been so long placed as that they ought to 
have so known. The Jury found ** that the Trustees improperly 
allowed the stones to remain two or three weeks on the road."— . 
And, in the action against the proprietor specially, " that the pro- 
prietor laid the stones on the road." — 28th February, 1820, Sharp 
s 
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V, Waddel. 2 Murray, 194. (No notice if taken in the Decisions 
of the application of the rerdicts, and in the pleadings in the case 
of Findlater, No. 164, it is said that the case was finally com- 
promised.) 

158«— An old road was ordered to be shut up, and to become 
the property of Lord Stair, who was bound to shut it np, and 
did so, with a strong pailing, which stood for fifteen months.-— 
The road had not been under the management of the Trustees for 
many months. An action of damages was brought for injury done 
by the overturning of a gig in this old road. The Lord Chief 
Commissioner observed, that << the Trustees had no interest in the 
road farther than residing in the neighbourhood. But this will 
not free them from responsibility, if a case of negligence has been 
made out against them. The important consideration is, at what 
time the responsibility of the Trustees terminated ; for if their 
responsibility was at an end, so was their liability ; and on this 
subject it is an important fact that the road remained shut for a 
year and a half; and if the Jury are of opinion that by this length 
of time, and the acts done by the Trustees to warn the public, 
their obligation to keep up the pailing was at an end, then they 
are not liable, whatever claim there may be against Lord Stair. 
In every case of this sort there are two ingredients. There must 
be fault in the party setting up an obstruction on the road, or 
omitting to set up an obstruction to prevent danger ; and there 
must, on the other side, be in the main ordinary care and attention. 
If there is any unfitness, or impropriety, in the party injured ; or, if 
by usual care and attention, the injury would have been avoided, 
then the party putting, or omitting to put the obstruction is not 
liable. The party claiming must come with clean hands, and if he 
has been acting in a careless, irregnlar, and extraordinary manner 
in the circumstances in which he is placed, the other party is not 
liable to repair the injury he has suffered.'' Verdict for the Pur- 
suer,— damages £21. — 14th May, 1827, M^Lachlan v. Road Trus- 
tees. 4 Murray, 216. 

159a-— In an action of damages against Road Trustees, on ac- 
count of the overturn of a cart, occasioned by one half of the 
road being cut four feet lower than the other. The Lord Chief 
Commissioner laid down the law similar to what he did in M<- 
Lachlan's case. No. 158. Observing, << If you are of opinion that 
the Trustees did not take the proper care, or that the place was 
not properly watched, and that the pursuer did what others were 
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likely to do in such circumstances ; then the pursuer will recover 
damages, but even if the Trustees did not do all that might and 
ought to have been done, still if the pursuer was deficient in care 
he cannot recover. Verdict for the Pursuer, — damages £100. — 
17th July, 1828, Miller v. Road Trustees. 4 Murray 563, (See 
No. 157, 158 and 185.) 

160> — A verdict for £250, of consent given against Road Trus- 
tees to a widow for the death of her husband, occasioned by a 
gap in a road made by a flood in a river, of which notice had been 
given to a per&ion in the employment of the Trustees. — 5th Jan. 
]8d6> Dewar V. Williamson. (Jurist.) 

161b— In an action of damages at the instance of the pro- 
prietors of a steam coach against Road Trustees for injury sus- 
tained in consequence of the state of the road, the Lord Ordinary 
(Moncrei£P) and the Court held that the pursuers were not bound 
to take an issue to prove malice. — ^29th June, 1836, Dauney v. 
Scott, &o. 14 Shaw, 1037. 

162a — A Verdict of £200 damages given against Road Trus- 
tees in respect of injuries sustained by the overset of a gig, aris- 
ing from th)d want of a proper fence. — 24th July, 1838, Watson 
V. Roxburgh Road Trustees. (Jurist.) 

163a— • A verdict was given for the defenders, where the road 
was shut up, and the pursuer had no access, except by trespass 
on adjoining enclosures. — 25th July, 1838, Crombie v. Cramond 
Road Trustees. (Jurist.) 

164a—- An action was brought against Road Trustees by a 
father for the death of his son and injury to his own person by 
overturning of a gig on a heap of stones left by contractor on the 
side of a road. The issue was settled after debate assuming the 
liability of the trust funds.— 10th March, 1837. A verdict was 
given for £800.— 18th July, 1837. The presiding Judge, Lord 
President Hope, laying down the law ** that Road Trustees on a 
public road are liable for any injury which may happen to passen- 
gers in consequence of the negligence or improper conduct of la- 
bourers or surveyors, or other persons employed by the Trustees, 
when engaged in any operation performed under authority of the 
Trustees." A bill of exceptions against this law was unanimously 
disallowed. — 19th June, 1838. On an appeal the House of Lords 
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roTened. The Lord Chancellor held it as law in England, that 
" Trnstees doing only that, which by the acts it was their duty to 
do, and being gnilty of no personal defanlt, were not answerable 
for damages sustained by the acts or neglect of persons employed 
by them in the active execution of that doty — ^that Trustees ex- 
ceeding the authority which the act gives them are personally 
liable for the consequences of the act done, but that keeping within 
that authority they are not liable for any damage which their acts 
may occasion to any other person, the person injured if he can- 
not find a remedy in the provisions of the act is without redress." 
The Chancellor and Lord Brougham held that there existed no 
different principle in the law of Scotland, and that the contrary 
practice was of recent date. — 2dd August, 1839, Duncan v. Find- 
later. (See English Cases in Appendix) 

165a — In an action against Road Trustees for injury sustained 
by upset of a gig, the Court, in respect of the decision in the 
House of Lords, No. 164, assoilzied the Trustees. — 19tfa Nov. 
1839, Ainslie v. Stewart. (Jurist.) 

166b — The principle recognised in Duncan v. Findlater, No. 
164, applied in the House of Lords to the liability of Commis- 
sioners of Police for the acts of inferior officers. — 28th July, 1840, 
Thomson, Clerk to Edinburgh Police v. Mitchell. 

The River Clyde Trustees assoilzied on the same principle. — 
16th July, 1842, the Clyde New Shipping Co. (Jurist.) 

TRUSTEES— MISCELLANEOUS POINTS. 

167a — The Justices of the Peace acting nnder the Acts re- 
gulating the Statute Labour do so ministerially, and not judicially, 
and so they, and not the overseer, were found liable in the con- 
sequences of a poinding, declared illegal, because the parties had 
been called to labour in time of harvest. — 17th December, 1760, 
Walker v. Thomsons. Mor. 7642. 

168b — The Road Trustees brought a multiplepoinding to decide 
the preference to compensation money, which was objected to as 
incompetent under the statute. But the Court having in a sepa- 
rate process found the arrestment inept, dismissed the action but 
found the Trustees entitled to their expenses. — 12th June, 1823, 
Sir J. Stirling r. Road Trustees. 2 Shaw, 394. 
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169> — A Trustee was admitted, by Lord Pitmilly, as a witness 
on a special point in an action against the Trast. — ^6th Dec 1824, 
Smith V, Knowles. 8 Murray, 428; and a Commissioner for form- 
ing a road, was admitted by the Lord Chief Commissioner 14th 

June 1826, Inglis v. Cunningham. 4 Murray, 78. See No. 170 
and opposite Decisions in the English Cases, in Appendix. 

170«— -A tradesman employed for a long course of years un- 
der road Trustees, to do work partly on estimate, gave in a gene- 
ral account for the whole, and received payments to account, found 
not entitled to select certain charges on estimates, as separate con- 
tracts, so as to elide the plea of the triennial prescription on the 
whole account. — ^28th Feb. 1833, Hotson v. Threshie. 11 Shaw, 
482. The Pursuer having referred to the oaths of the Trustees, 
found incompetent to ask one of them as to facts which he knew« 
as Surveyor of the roads, before he became Trustee. — 16th Nov., 
1833. 12 Shaw, 57. 

171a — A person who as Trustee had approved of an alteration 
in the line of road, held not thereby barred from objecting as a 
proprietor on the line upon the ground that the Trustees had ex- 
ceeded their powers. — 18th November, 1837, Limmond v. Bos- 
well. 16 Shaw, 10. But see Jurist. 

172. — Road Trustees assoilsied from a claim for surveying 
a line of road, on failure to prove employment by the trust. — 
10th June, 1826, Smith v. Finlay. 14 Shaw, 938. 

173a — The Statute Labour Trust of Kincardineshire is divid- 
ed into four districts. The Trustees of one of the districts prose- 
cuted the Collector before the Sheri£F for a balance due on his 
intromissions. The Statute did not provide as to the title to sue. 
In an advocation, an objection was taken to the Pursuers' title, 
they being merely a Committee of Trustees. But the Court re- 
pelled the objection.— *lst June, 1826, Low v. Lord Arbuthnot. 
4 Shaw, 651. See 175. 

174a — The Road Trust for the County of Edinburgh is divid- 
ed into districts. A toll was let in one district, and the tollman 
complained of two check bars in another district, which had not 
been mentioned in the Articles of Roup, or his Lease, and which 
enabled passengers to pass free at his toll. On an application to 
the Sheriff, he interdicted the check bars. An action of damages 
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was then brought against the Convener of the district, and against 
the Clerk of the General Trast. Dilatory defences were pled for 
both. The Convener pled that as the damage arose from the act 
of another district Trust, his Trust was not liable. The Clerk to 
the General Trust pled, that as neither the lease had been granted 
by the General Trust, nor damage occasioned by them, he was 
not liable. The Lord Ordinary (Newton) sustained the objec- 
tions. But the Court (First Division) unanimously altered and 
sustained the action. Lord Gillies observed, <' The Pursuer is, 
undoubtedly, entitled to sue his own authors for the loss sustained 
by him, in respect of not getting the subject let, and can it be 
maintained that because there is an arrangment for dividing the 
trust into districts, he is not entitled to sue his authors and the 
general Trustees for the tolls of which he has been deprived." — 
22d May, 1829, Fairliev. Sir A. M. Gilson. 7 Shaw, 637. 

175b — The Lanarkshire Statute Labour Act does not provide 
for prosecutors. An action being raised at the instance of two, 
and a conunittee of the Trustees, to remove obstructions on a road, 
an objection was taken that all the Trustees behoved to sue. The 
Lord Ordinary (Mackenzie) sustained the title. The Court 
(Second Divbion) first altered, but latterly returned to the Inter- 
locutor of the Lord Ordinary, and held that even individual 
Trustees may sue to remove obstructions. — 17th February, 1827, 
Oswald V. Lawrie. 5 Shaw, 381. See 173. 

176a — An action was brought to have it declared that the 
Pursuer had a preference over the Trustees on the proceeds 
of tolls on a road passing through her estate, for money advanced 
by her thereon. Because, 1st, She was not a Trustee ; and, 2d, 
that as the Trustees had neglected the requisites of the Statute, 
they could not compete with her. The Lord Ordinary and the 
Court held, that although not qualified to act as a Trustee, she 
was in the same condition, and therefore assoilzied the Trustees. 
-^14th February, 1822, Lady M. Crawford, v. Ceres Road Trus- 
tees. 1 Shaw, 321. 

177b— An original subscriber to one road, whose debt was 
declared to be a loan, and preferable claim upon the tolls, claimed 
a preference on the tolls of another road united therewith, but with 
special provisions as to the application of the tolls. The Sheri£P 
decided for the preference, but the Court reversed under a reser- 
vation. — 29th June, 1827, Farie and others, v. Muir s Executors 
5 Shaw, 878. 
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178« — A proprietor who had paid public hardens on arala- 
adon of £100 Scots, acted as Trastee noder the Ayrshire Tarn- 
pike Act, which required a yalued rent to that extent as a qoali- 
fication. Part of the valaation was on a joint property, which« 
when separately valued, caused the Taluation held by the proprie- 
tor to fall some little short of the £100. Two complaints condnd- 
ing for a variety of penalties in respect of his acting as Trustee, 
without the necessary qualification, were dismissed, in respect that 
he had acted in good faith, and paid cess on the valuation of £100. 
— -2dd May, 1835, Hamilton, v. Brown. 13 Shaw> 830. 

179* — One set of Trustees agreed to advanoeonehalf of making 
a turnpike under a separate trust, communicating with their trustt 
One gentleman acted as convener of those interested in the new 
road, and took the management thereof, and received the money 
from the old trust, — there being no Clerk or Treasurer chosen to 
the new trust. An action being brought against him for super- 
advances made by the old trust, the Court found that he was not 
personally liable. — ^20th June, 1822, Ochil Turnpike Trustees, v. 
Horn. 1 Shaw, 513. 

180a — A party having subscribed £100 towards a road, and 
attended two meetings as to its formation, not held to have made 
himself liable for the amount beyond his original subscription.— 
5th February, 1829, Condie v. Stewart 7 Shaw, 366. 

181a — Certain proprietors made improvements on condition 
of being repaid their advances from the Statute Labour Fund, 
80 soon as the state of the funds would permit^ but not sooner than 
five years. The Court found that the proprietors were entitled 
to re-payment at the end of five years, although there was no fund, 
if there would have been such a fund, had the Trustees not paid 
debts not preferable to this claim, and incurred expenses^ for 
which they were not obliged, and remitted for investigation into 
the state of the funds. — 10th February, 1829, Aitken o. Statute 
Labour Trustees. 7 Shaw, 390. 

182a— The Keeper of the Royal Park of Holyrood applied 
for Interdict against Road Trustees quarrying stones from Salis- 
bury Crags. The Trustees pled the Statutes. But the Court 
held they did not reach the Royal Park, and granted the Interdict. 
—11th July, 1826, Earl of Haddington v. Du£F. 4 Shaw, 830. 
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183a — A Creditor having lent money on a Bond granted by 
the Trnstees of a certain district, without limitation, was foand 
entitled to be preferred on the tolls of the whole district, althoogh 
it was shown by the minates of Trustees that the security was in- 
tended to be confined to one particular line of road, unless it were 
proved that such limitation was previously communicated to him. 
—21st Nov., 1833, Threshie r. Hislop. 12 Shaw, 105. 

184a— The Justices of the Peace of Berwickshire changed the 
day of meeting of Quarter Sessions appointed by the Statute, 
which the Court of Session on a complaint as to change of a road» 
found that they had no power of doing. — 11th March, 1777, Hall 
r. Robertson. Mor. 7622, and Appendix, voce Jurisdiction. 

18Sa — A person having sustained an injury through the alleg- 
ed carelessness of the Road Trust, brought an action against the 
Trustees through their Clerk. But as it appeared that the Act 
during the existence of which the injury had been sustained, was 
repealed, and new Trustees appointed, and that the summons did 
not set forth which body of Trustees were sought to be made li- 
able, or whether it was maintained that the new Trust was liable 
for the former Trust, the summons was dismissed. — I8th Feb. 
1832, Coldstream v. Threshie. 10 Shaw, 356. 

186a — An entailed proprietor, under a local act, bound himself 
and substitute heirs of entail. Held that such obligation did not 
disturb the order of liability and relief amongst the various classes 
of heirs, and did not make the heir of entail primarily liable. — 
Question, as to << whether money lent on an assignation to toll du- 
ties, to fall due during all future years," is heritable or moveable. 
— 30 June, 1846, The Trustees of the Marquis of Breadaibane. 
(Jurist.) 

. 187a — In a Local Act one clause required property valued in 
the cess books to the amount of £100 to afford the qualification, 
whilst another clause declared that no person should be qualified 
who had not a yearly rental of £50, or personal or real estate of 
£500. A party, on the ground that he had the latter qualification 
though not the first, claimed to be declared a Trustee. The Or- 
dinary (Jeffrey) and the Court found that the first clause gave the 
qualification, which the latter restricted and therefore assoilzied. — 
29th June, 1836, Zuil t;. Gordon.. (Jurist.) 
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188a — An action was brought against the Representatives of 
an Heritor for his share of the expense of forming a road approved 
of by him and for whose estate it was most beneficial. The Lord 
Ordinary and the Court (Lord Meadowbank dissenting) held un- 
der the special circumstances they were only bound to the extent of 
a bond subscribed by the deceased, and not for further loans ne- 
gotiated after the Heritor's death. — 2d February, 1887, Earl of 
Traquair V. Williamson, &c. 15 Shaw, 475. 

189a-^ Where ground was feud out according to a plan, held 
that the superior might extend a road upon his own ground, 
though not shewn on the plan, but could not carry the streets 
through an open area between the front of the line of street and 
the sea shore. — 7th February, 1845, Sir T. M<D. Brisbane v. 
Lang, &c. (Jurist.) See English Cases. 

190a — It was found in the House of Lords, reversing the de- 
cision of the Court of Session, 23d June, 1843, 1st, that the ser- 
vitude of ish and entry by feuars on the streets adjoining their 
feus did not give them the right to open the streets to lay gas and 
water pipes ; 2d, that the superior not objecting for eight years 
to some of the feuars performing such operations did not deprive 
him of his right of objecting to others. Observed by the Peers 
that the subjacent soil of a highway belongs to the coterminous 
proprietor unless specially disponed.».llth July, 1845, Galbraith 
t'. Armour, &c. (Jurist.) 

TOLL BARS. 

ISla^-By the Fifeshire Road Act the Trustees are empower- 
ed to erect Toll-houses, and for that purpose to acquire ground, 
A cross road having been made by private individuals, the Trus- 
tees, to prevent its being used to evade toll, proceeded to erect a 
Toll- house. The proprietor presented a Suspension, which the 
Lord Ordinary (Pitmilly) refused. But the Court altered, hold- 
ing that the Trustees were not entitled to build the Toll-house, 
without having in the first place settled for the value of the ground. 
—16th May, 1822, Lady M. Crawford v. Martin. 1 Shaw, 414. 

192a — In a Declarator, under Acts of Parliament, for a road 
" to the City of Glasgow," to have it determined whether a Toll- 
bar could be placed within the Royalty, but beyond the actual 
buildings, or whether the powers of the Trust terminated with 



146 

Ibe Royaltyi th« Lard Ordiniiry and the Gonrt decided for the 
Trustees, and held that the Act extended to the buildings though 
within the Royalty. — 14th Pec. 18^6, Aitken r. Sbotts Road 
Trustees. 5 8haw, 185. 

193a — An Act of Parliament authorised the Trustees to agree 
with the inhabitants of Anderston, for a certain sum to be paid to 
remove the Toll bar then between Anderston and Glasgow, so as 
to be beyond the former place. The sum was paid, and the Act 
expired, and notice was given of a new Act to continue and en- 
large the Act. The new Act repealed the former one, and au- 
tliorised the Trustee^ to erect Toll-bars on any part of the road. 
The Trustees instituted a Declarator to have it found that under 
the last Act ^hey were eptitled to replace the Bar between An- 
derston and Glasgow. The Lord Ordinary and the Court un- 
animously found that the contract, under the first Act, was per- 
manent, and that the clause in the new Act being disconform to 
the Parliamentary notice, could not be enforced. Lord Meadow- 
bank observed, <* The law of Parliament is the law of the land, 
and Parliament has provided certain notices to be given for pri- 
vate Acts, and if the law of Parliament is not complied with« 
and an Act is smuggled thrpugh the Houses without the notices 
thereby required, courts of law cannot be called on to put them 
in force.'* — 28th Nov. 1832, Donald v. ^1agistrates of Anderstoo. 
11 Shaw, 119. 

194a — A Check Toll-bar was complained of to the Sheriff, 
under the clause in the Statute, who, after a proof, ordered it to 
be removed, and interdicted its being replaced without form of 
law. The Lord Ordinary and the Court held his judgment not 
subject to review. Lord Gillies remarked, " there is another ground 
taken up by the advocators, that the question whether the Trus- 
tees had been warranted in erecting the Toll-bar is one which 
must be open to the judgment of this Court because it is only af- 
ter finding this to be the case, that we can be satisfied that the 
Sheriff was acting under the Statute at all, and consequently that 
our own jurisdiction is excluded. I consider there is a fallacy in 
this. I think it was the intention of the Act to give the Sheriff 
power to determine whether the Toll-bar was erected without au- 
thority, and that his determination on this point is one which we 
have no right to review.'' — 12th Jane, 1834, Martin v. Gouriay & 
Co. 12 Shaw, 719. (See No. 117.) 
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195« — The Ooutity of Peebles wats divided into six tarnpike 
districts. The Trastees of one district resolved to erect Check 
bsrs, which would benefit their rereviae, to the prcgadice of that 
of another district. The Lord Ordinary (Corehoase) and the 
Court interdicted. — 28th June, 1836, Sir Thomas Carmichael v. 
Sir John Hay, &c. 14 Shaw, 1013. 

196« — A renewed Road Act for one County cooaprehended 
two miles of road through an angle of another County, and omit- 
ted a provision in one of the former acts that no toll-gate should 
be erected in said portion without consent of the Trustees of said 
County. Held that said piece of road was within the Act and 
management of the Trustees, and that a Toll-gate might be erect- 
ed without such consent, and that no special notice was necessary 
of the intended omission. Lord Jeffrey observed, " that no omis- 
sion of the required notices or neglect of the usual forms in pass- 
ing Acts of Parliament can in any respect vitiate or affect the ef- 
ficacy of a Statute which has been actually passed by a rote of 
each House of Parliament, and has afterwards received the Royal 
assent, and most certainly there is nothing in any of the standing 
orders of either House that points at any higher sanction in case 
of their not being complied with than that the House will not 
proceed with the bill." His Lordship shewed that the eases of 
Wauchope and Donald, (Nos. 68 & 193,) proceeded on the prin- 
ciple of a previously existing contract, independently of the Acts 
of Parliament. — ^26th January^ 1841, Threshie v, Gordon. 3 
Danlop, 450. 

X97> — The Fife Tolls were let under the local and general 
Acts, with an express exemption for horses or carriages only 
crossing the Turnpike, or not travelling more than 100 yards 
thereon. The Letham Toll-bar across the new Dundee road has 
two Check-bars on the Letham Road, which is Statute Labour, 
but power was given in the Act to make it turnpike. The toll- 
man exacted toll duties from carts crossing the turnpike by the 
Letham road. The Trustees, on the ground that these Bars 
were merely Check-bars for the new Dundee road, presented com- 
plaints against the tollman, who broug^it an action of Declarator 
and damages against the Trustees, which was sent to a Jury, and 
under the direction of Lord Justice Clerk, a verdict was given 
for the Trustees. His Lordship observed, " that in the articles 
of roup there is a reference to the Abstract of the Statutes, which 
was delivered to the offerers. The Abstract forms a part of the 
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whole scope of the law, that theae gates must be within the re- 
spectiire tnrnpikes of the Trustees erecting; them, and that one 
trnst is not entitled to place a g^te on the extremity of the road 
of another tmst." This judgment was affirmed by the Sheriff, 
(Mr Anderson,) with the following Note :— " This case is not 
unattended with difficulty. The difficulty lies in this : — that while 
it is admitted, on all hands, that the defenders were entitled origi- 
nally to erect the check-bar, the Strathtay road being merely a 
Statute labour road, they maintain^ and with much phiusibility, 
that the character of the road is not changed — that it is not legally 
turnpike from the want of the statutory breadth ; and, consequent- 
ly, that the petitioners hare no more right to object to the check- 
bar now, than when the road was under the regulations of the 
Statute labour ; but, after due consideration, the answer is satis- 
fectory ; that the road is declared to be turnpike by the local Act 
of 1832 ; that it is now put under the charge, and kept up at the 
expense of the petitioners ; and that it is no longer kept at the ex- 
pense, or subject to the regulationa of the Statute labour. Any 
defect in point of width, does not deprive a road of its character 
or priYileges as a turnpike road. The sections of the general 
turnpike Act relied on by the defenders, empowers and autho- 
rizes the Trustees of turnpike roads * to widen and extend all such 
roads ;' thus^ evidently assuming that the roads might have been 
turnpike before being so widened and extended ; and hence the 
petitioners are entitled to insist on the removal of the bar in dis- 
pute."— -24th July, 1835, McDonald v. Moncrieff. 

• 

TOLL KEEPER. * 

201 ■ — Where a tollman had beat and cat a passenger attempt- 
ing evasion, the passenger was fined by the Justices of the Peace 
in £2, whh £3 of expenses, for the evasion. The Sheriff of Dum- 
bartonshire decerned against the tollman for £14 of damages, and 
£3 of fine, for the assault. But on advocation to the Court of 
Justiciary, the damages were increased to £100, and £5 of fine, 
with expenses. — 1828, M^Farlanev. Ruchead. Noticed in the 
case No. 1 02. 

202« — An action of damages was brought against the tacks- 
man of a toll-bar and his servant, and the farmer of the posthorse 
duty, and his servant, for the stoppage of one of the mourning 
coaches attending the funeral of the pursuer's brother, on account 
of a ticket erroneously filled up. The Jury found for the tollman 
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and tenrant, but awarded £5 of damages againtt Ihe farmer of the 
liorse duty.— .15th March, 1830, Crawford v. Mill. 5 Murray, S15. 

203a — Parlane was for two sucessive years tacksman of a toll- 
bar. During the second year, on prosecuting a passenger for toll, 
the case was dismissed, because that there was no table of tolls ex- 
hibited at the bar Parlane did not apply to the Trustees for such 
table, but refused to pay his rent. The Lord Ordinary and the 
Court refused a suspension, because that he had never demanded 
the necessary table to be furnished by the trustees. Observed by 
Lord Justice Clerk (Boyle) if he had applied for a table and had 
been refused, the suspension must hare been passed. — 14th June, 
1828, Parlane v Hamilton. 6 Shaw, 977. 

204b — An innkeeper presented a bill of suspension and inter- 
dict against a toll-keeper selling spirits, not having received the 
consent of the Trustees. The Lord ordinary (Moncrie£P) refused 
the bill, because the suspender had no title to insist ; but the 
Court were inclined to pass the bill, to try the question, and or- 
dered answers. — 24th June, 1830, Thomson t7. Ren wick. 8 
Shaw^ 966. 

205> — A tacksman and cautioners defended against payment 
of the rent, because the tacksman had not been put in complete 
possession of the subject let, and that certun evasions had not 
been prevented by the Trustees. The case being sent to a Jury, 
a verdict was given for the Trustees, under deduction of £10«-— 
18th July, 1833, Threshie r. Beck. (Jurist.) 

206a — A verdict for £30 given in favour of a Tollman in re- 
spect that the Trustees had shut op a road which crossed the turn- 
pike and thereby decreased his revenue. — 21st March, 1837, Mur- 
ray V. Road Trustees of Peebles. (Jurist) 

207b — A suspension of a charge for payment of a bill given 
for toll rent refused, on the ground that the Trustees of the road 
on which the turnpike was situated were not answerable for a 
change of management in another line under a separate trust, 
whereby, it was said, his interests were injured, and that he had 
been induced to become tenant on the supposition of a joint ma- 
nagement. — ^22d June, 1842» Ritchie v, Moir. (Jurist.) 
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208«— -A suspeosion refased of a charge for toll rent. Bought 
to be retained for damages, because the Trustees by their opera- 
tions had rendered a portion of the road impassable. — ^25th Nor. 
1834, Hill V. Gordon. 13 Shaw, 88. 

209a-— A Tollman prosecuted for repetition of rent and da* 
mages in respect of nonimplement of articles of roup. Held that 
the action was not cut off by the lapse of the six months. — 23d 
Dec 1842, SomerFille v. Gordon. 5 Dunlop, 883. 

210fl — The Justices of a district refused certificates to Toll- 
gatherers to enable them to obtain spirit licenses. On an appeal 
the Quarter Sessions, (Roxburghshire) rerersed and granted 
them. An action of reduction at the instance of one of the Jus- 
tices in the minority, on the ground of excess of power and irre- 
gularity of procedure, was found competent. — 7tli Feb. 1846, The 
Earl of Minto v, Roxburgh, &c. 

TOLL DUES AND PENALTIES. 

211b — A tollman prosecuted for £174 of toll dues, incurred 
by a manufacturing company. In defence it was pled that the 
tollman had compounded for toll, whereby the company had used 
that, instead of another road. The tollman denied the agreement, 
but pleaded it was illegal under the Act. It was answered that 
the Statute did not declare such agreement null, but only exposed 
the toUkeeper to a penalty, and that he could not plead the nul- 
lity. A proof was allowed, and the Sheriff, Lord Ordinary, and 
the Court, successively found the agreement not proved, and that 
the same was illegal, and found the amount of toll dues proved 
by the tollman's books, and his oath in supplement. — 16th June, 
1833, Balfour v. Sharp. 1 1 Shaw, 784. (See cases in House of 
Lords, 4th April, 1831, Maxwell & Co.; 6th July, 1835, Swan 
r. Blair.) 

Non.— Id the former case, under the warehousing act, Lord Broogbam 
explained the distinction between a claase directory and imperative. — 
<* Where it is merely directory there is no forfeiture, do nullity, no 
iuTalidity by a breach of the direction." In the latter cue, under the 
stamp laws his Lordship observed, *' There seems no reason at all to 
doubt, that if for the purpose of protecting the revenue, any thing is 
forbidden to be done under a penalty, this does not necessarily make 
void the thing done, or prevent a right of action arising out of it.— 
Thus, if dealing in tobacco, without a license, is prohibited under a 
penalty, this will not prevent the person who so deals from maintain. 
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ing an action for goods told and delivered in such dealing, although 
the unlicensed dealer will be liable to the statutory penalty. Even if 
it bad only been forbidden with or without a penalty, provided the pro- 
hihitionwtu for otKer than revenue purpotea, no action could arise where 
there was no provision avoiding the transaction, but a prohibition 
framed to protect the buyer" In the case of Balfour it will be observed 
that the Court allowed a proof of the agreement and decided that it 
was not proved, as well as that it was illegal. If the last point was 
dear there was no occasion for proof. As the tollman can alone have 
interest to plead the nullity it seems inconsistent with Justice to allow 
him to plead his own violation of law. — See case 2d February, 1844 
Gray v. Cockburn, and English cases in appendix. 

212a — The Justices of the Peace at Glasgow in Quarter Ses- 
sions, held that brewers* carts passing and paying toll with full 
barrels, are entitled to return the same day with empty barrels, 
without incurring new toll, although not the same barrels as had 
previously passed the same day, but barrels which had passed and 
paid previous days. — 24th Aug. 1821, Steel v. Stewart & Co.— 
Same judgment given 29th Dec. 1829, Strutbers & Son v. Parlane. 

213. — Under the local Act for Glasgow Bridge, found that a 
Brewer's cart was entitled to pass with full barrels and return the 
same day with the same number of empty barrels, without paying 
second toll as on a change of loading. — 2S Nov. 1839, Hossack & 
Co. V, Gardner. 2 Dunlop, 129. 

214 a — A gentleman hired a gig, and was driven by a boy to 
Stirling, whence he sent it back with a lady, driven by the same 
boy. Toll being again exacted, the Sheriff at Stirling (Mr Fra- 
zer) found, in terms of the General Road Act, that second toll 
was not due, because the gig was on the same hire, although the 
Local Act warranted toll on every change of loading. — April, 
1832, McDonald. 

215a — A Local Act for erecting a bridge, and exacting a pon- 
tage, provided that pontage should only be exacted once for pass- 
ing and returning the same day, with the same horses, carriages, 
or loading. A person who was in use to pass the bridge with 
groceries ; and, on selling them to the peasantry, returned with 
agricultural produce, and carried parcels backwards and forwards, 
for which he received payment. The tacksman having exacted 
toll each time of passing, on a complaint the Sheriff found toll only 

once exigible. An appeal was taken to the Circuit Court, and 
u 
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certified to the Second Division of the Court of Session, and the 
Court reversed the Sheriff's judgment, and held that a carriers 
cart was let out for hire, and was liable in toll every time of passing 
with a different loading. — 25th June, 1830, Armstrong v, Stobbs. 
8 Shaw, 980. 

216« — The carts of a farmer loaded with grain passed a toll- 
bar in going to Inverkeithing market, and were paid for. The 
grain was sold, and brought back in the carts by the same road, 
and the toll-keeper exacted a second toll. Found, in an action for 
repetition by the farmer, that this second exaction was illegal. — 
A. V. B. — SOth June 1840. — Dunfermline Sheriff Court. 

217a — The tacksman of Balgarvie bar prosecuted a carter for 
4<d. The defender had passed the toll on the 6th September with 
his cart loaded with persons going to Perth to see the Queen, and 
paid toll. He returned with his load next morning about two o'- 
clock. A second toll was demanded, which he refused to pay. — 
Mr Sheriff Jameson found the exemption pled by the defender 
applicable only to horses paying post-horse duty, and decerned in 
terms of the libel. — 3d November, 1842. Fife Sheriff Court. 

S18fl — The Sheriff of Ayr found that a cart carrying meal to 
a town, and returning with coals both for the owner, and not for 
hire, was no new loading, so as to warrant exaction of new toll. — 
5th March, 1833, Douglas v. Bryson. 

219a — A carrier bringing coals on his own risk, and not on 
hire, to Crieff, and returning empty ; and between 12 o'clock and 
12 o'clock, returning with another cart of coals still on his own 
risk, and not on hire, (the Local Act allowing passing four times,} 
was found not subject to second toll. Justices at Crieff— Sir Pat- 
rick Murray, Presiding. — 4th August, 1834, M< Cnlloch v. Gloag. 

220a— A farmer sent his horse and cart to a village with coals 
and brought back oats. The toll-keeper exacted toll at each pass- 
ing. The Sheriff held the exaction illegal as both loads were for 
behoof of the same person and no new hiring. — Dunblane Court, 
1846. 

StStlm — The tacksman of Linton toll-bar charged toll upon carts 
going with oats to be mealed at a mill, and he exacted a second 
toll on their return with the meal. This second exaction was 
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foand illegal, and the toll-keeper decerned to repajr* Peebles- 
shire Small Debt Court, 26th January, 1843. 



^a-r- A merchant in Perth sent a common carter with pota- 
toes to a mill a little in the country, bringing back the flour of po- 
tatoes both his property. The carter was at first hired at so much 
each time, out and in, and subsequently at so much every day em- 
ployed. The toll-man, in both ways, exacted toll at every passing, 
becausjB, first, thjat the cart mast be held as a cart conveying goods 
for pay ^nder the 4l8t sect, of the general turnpike Act ; or, 
second, that there must be presumed to be a new hire on every 
change of load. The Sheriff Substitute held — Ist, that the 4l8t 
sect, applied only to carriers* carts, with a general load, and not 
to individual hiring ; and| 2d, that where the contents of the cart 
were on both occasions the property of the same individual, and 
on the same hire, that there could be no charge under the 42d 
section as OB a change of hire^ and decerned for repetition — A. v. 
B, Sheriff Coqrt of Perth, April 1846. 

223a*- A Local Act, exempting << any post-horse carrying the 
mail or packet,** found to include expresses sent by the post-office, 
on the request of private parties. — 24th June, 1779, Jackson v. 
Ure. Mor, 18182. 

224-— The Sheriff at Edinburgh, (Mr Tait,) found that a 
military officer was not entitled to exemption from toll when tra- 
velling in a hired chaise. — October, 1832, Spears, Keeper of Bon- 
ington Toll. 



\m — Two military officers having passed a toll bar, driving 
gigs. In an action for the penalties by the tollman, before the 
Sheriff at Glasgow, one of the Substitutes found each liable in the 
full penalty. The Sheriff (Mr Robinson) pronounced the follow- 
ing judgment : — " Having advised the closed record, and having 
considered the terms of the General Turnpike Act, and of the 
Mutiny Act founded on. Finds it admitted by the defender A. 
that on the occasions libelled, he passed and repassed the Cam- 
lachie toll-bar with a carriage and two horses, in which carriage 
there were two ladies and a geiUleman besides himself. Finds 
\% iidmitted by the defender Major B. that on the occasions libelled, 
be passed and repassed the said toU-bar in a gig, in which there 
were two ladies besides himself. Finds that it is averred by the 
pursuer, and not denied by the defenders, that on the occasion in 
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question they were not upon the line of inarch, or on military 
dnty. Finds that the defenders do not pnt their defence on the 
exemption mentioned in the 37th section of the General Turnpike 
Act, which enacts that no toll < shall be demanded, or taken for 
the horse of any oflBcer or soldier on march, or on duty.' Finds 
that the defenders rest their defence on 60 sec. of 2d William IV. 
chap. 28, sec. 60, being the Mutiny Act, and which enacts < That 
all his Majesty's officers and soldiers being in proper sta£P, or regi- 
mental, or military uniform dress, or undress, and their horses, 
and all carriages and horses, belonging to his Majesty, or employ- 
ed in his service, when conveying persons or baggage, under the 
provisions of this Act, or returning therefrom, shall be exempted 
from payment.' Finds in reference to the admitted and special 
facts of this case, that the defenders having passed and repassed 
the toll-bar in question, in their private carriages, accompanied 
with persons having no right of exemption, and said carriages and 
horses not being at the time employed in his Majesty's service ; 
that these circumstances do not warrant the right of exemption as 
claimed by the defenders. Therefore affirms the interlocutor com- 
plained of on the merits and ^^uoiu/ expenses. But, in respect that 
that there was no intention on the part of the defenders to evade 
the toll dues, if legally exigible ; and that it has been stated, that 
the Justices of the Peace had decided a similar case in favour of 
officers claiming exemption, which judgment was calculated to sup- 
port the view of the 60th sec. of the Act, as taken by the defend- 
ers; recals the interlocutor, in so far as it decerns against the 
defenders for five pounds each of penalty, and decerns against them 
for the modified sum of one guinea each." — 2 1st Feb., 1833, Pea* 
cock, V. A. and B. 

226a— An action was brought by the Treasurer of a Turnpike, 
before the Small Debt Court at Stirling, for toll duties, and re- 
mitted to the ordinary roll — ^the defence was that the road was 
originally Statute Labour, and though an Act of Parliament bad 
given power to make it Turnpike, yet it had not been made of 
the Statutory width, and that there was no proper Grate or Bar 
with relative tables to authorise the exaction. After a proof, the 
Sheriff Substitute decerned for the tolls, and the Sheriff affirmed. 
On an appeal to the Circait an objection was taken to the com- 
petency of the appeal, founded on the clause of finality in the 
C>eneral Turnpike Act. Lord Moncrieff decided to hear counsel 
OB the merits, intimatiiig that if he was satisfied that the Sheriff 
was wrong, he would certify the question of competency to the 
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Court of Session, After hearing counsel he sustained the objec- 
tion of incompetency Stirling Aatumn Circuit, 1845, M'Kin- 

]ayi;« Johnston. See Nos. 227 and 245. 

227a — A Small Debt Action (remitted to the ordinary roll,) 
was brought for repetition of toll duty, on the ground that two 
Bars, on the same road, were within ^ve miles of each other. The 
toUkeeper pled an exemption in the local Act of Bars existing at 
its date, but, on proof, it was found that the Bar had been shifted 
from 300 to 400 yards, and the Sheriff therefore decerned. Lord 
Moncrieff entertained the competency of an appeal at the Glasgow 
Circuit. — 2 Brown, 550; and the Court, on the case being certi- 
fied, agreed in the competency of the appeal, and af&rmed the 
judgment on the merits. Lord Moncrieff issued the annexed 
Note, at Circuit, << Lord Medwyn, in certain special circum- 
stances, as reported by Mr Barclay, repelled a similar objec- 
tion to the competency of an appeal. Lord Moncrieff, on this 
circuit at Stirling, in different circumstances, which seemed to 
him to exclude the grounds of Lord Med wyn's judgment, sustain- 
ed an objection to the competency of such an appeal from a judg- 
ment of the Sheriff, in an action founded on the road act ; but he 
explained at the time that, though that was his opinion on simply 
hearing the point argued, he would have certified that case to the 
High Court if, on hearing an explanation of the merits of it, it had 
appeared to him to be of such a nature as to justify the delay and 
expense to be occasioned by that course. But on the merits being 
explained, he was entirely satisfied that it was his duty to give 
judgment on the point of competency, according to the opinion 
which he then entertained." — 11th March, 1846, Cambuslang 
Road Trustees v, Graham. 8 Dunlop, 744. See Nos. 226 & 245. 

228a — A cart passed a Check-bar, a little before 12 o'clock, 
and got a ticket dated the 14th, which was presented at the Main- 
bar an hour after, on the 15th, and refused. The Sheriff Substi- 
tute held that the ticket could only clear for the day of its date.^ — 
Crieff Court, 6th Oct. 1838, Caw v. Campbell. 

229a — A cart passed a check-toll between eleven and twelve 
at nighti and paid the toll on horse and cart ; passed the main bar 
between twelve and one, and paid toll on over- weight, there being 
no weighing-machine at the check. Next night returned to main 
bar between eleven and twelve, and was charged no toll, but at 
the check was charged new toll for second day, it being then past 
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twelve* The Sheriff-Subatitate found that both bars most be held 
at 0069 and that no new toll was exigible, the. passing the main 
bar being the rale for calculating the time. — CrieflP Circuil; Small 
Debt Conrt, 6th October* 1838. 

Q30m — By one section of a local Act, a toll was leviable on 
horses drawing, and a limitation in favour of a portion of ^he rpad, 
that no higher rate of toll shall be levied, on any horse drawing, 
than two pence, until the trust debt is paid, and thereafter to be 
free from toll. By a subsequent section an additiandl toll is charg- 
ed on overweight, in addition to the tolls authorised to be taken. 
The Justices, at Glasgow, by a majority of seven to six, held 
that no overweight could be charged at the Bar within the favour- 
ed portion of road. — 5 March, 1844, Lennox v* SleeL 

331. — An action for an account of tolls dismissed in respect 
the Trustees or the toll-keeper had not put up a printed table or 
schedule containing the name of the toll-bar, with the rates of the 
tolls, as required by 4 Geo. IV., cap. 49, sect* 42 — Paterson, dOth 
Jam 1834.-^Fife Sheriff Court. 



■— *An action at the instance of the Procurator-Fiscal for 
agiunst the tacksman and toll-keeper at Baillieston 
toU, for the statutory penalty, arising out of the following circum- 
stances :—!ilr Gerard of Rochsoles was coming into Glasgow on 
the 4th October last, in his carriage, and he paid the toll at Coat- 
dyke bar, and received a ticket clearing several other bars, and a- 
mong the number that of Baillieston. On arriving at Baillieston, 
Mr Gerard presented his ticket to the toll -gatherer, who declared 
it correct. Mr Gerard then requested the ticket back, but the 
toll-man refused to give it unless he were to be paid a shilling. — 
The defence was, that by the articles of roup, the toll-gatherer at 
Baillieston was entitled to keep the pass-tickets given at Coatdyke, 
so as to arrange his accounts with that toll-keeper — that the ticket 
was equal in value to a shilling to the tacksman at Baillieston — 
and that there was nothing in the act directing the ticket to be 
given back after being shewn to the toll-man ; besides, as Mr Ger- 
ard was going to Glasgow, he did not again require the ticket.— 
The Sheriff (Allison) held that the Act of Parliament declared 
merely that the ticket should be produced to the toll-man, not to 
be Mtiuned by him — that it was no business of the toll-gatherer 
wshat road a traveller might go, as by a change of route he might 
have occasion to pass some others of the bars. He, therefore, a« 
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warded a penally of £S, Ss. against the toll-gatherer, reserving 
action against the principal tacksman if the toll-gatherer did not 
pay the fine. — Nov. 1841, Gerard. 

233> — The Trustees of the Cupar District of Fife Tnmpikes 
in spring 1841 agreed to accept compositions from the medical 
gentlemen in the district for freedom to pass all the Toll-bars in 
the district at £1, 2s. for each one-horse carriage or gig, and Ts. 
for each riding horse. One of their number had a lady with him 
one day in his carriage, and, notwithstanding his composition 
ticket, he was charged toll at Newburgh bar, on the plea that the 
composition was a personal one, and did not extend to others.-— 
The Procurator-Fiscal prosecuted the toll-keeper for having ex- 
acted toll in the circumstances, and the Sheriff found he had done 
wrong, and imposed a modified fine. — Methven, 1841. 

234b — A person leaving his car on the road beyond a Toll 
bar and passing on foot held not liable in toll, although he had 
travelled 100 yards on the road and within 100 yards of the bar. 
By the Sheriff- Substitute of Perthsl^ire hi Punkeld Court, Aug. 
1840. The Justices of Ayrshire deeded the reverse where the 
car waited for a person within 100 yards of the Toll-gate.-— Oillao, 
July, 1840. 

235a-— Mr Drysdale presented a Petition, to the Sheriff, a- 
gainst the tenant of the Hamilton Bridge toll, setting forth that 
he was the owner of a taxed cart, which used to carry him to 
Hamilton, and that the toUkeeper refused to allow him to pass the 
bridge without paying sixpence, being the pontage for any chaise 
drawn by one horse, while threepence was the pontage for a cart ; 
the Sheriff found, that the petitioner's carriage did not fall under 
the description of any of those carriages specially mentioned in the 
act chargeable with a duty of sixpence, but was recognised by 
Government as a taxed cart, and was only liable to toll duty, the 
same as other carts. The cause having afterwards come, by advo- 
cation, before Lord Cringletie, his Lordship pronounced the fol- 
lowing judgment, 9th June, 1820, '< The Lord Ordinary having 
advised the process, and considered the two Statutes relative to 
taxed carts, in 1808 and 1812, sees that the former refers to a 
particular species of carriage, very plain in its nature and without 
ornament ; but the latter, in 1812, contemplates that there may be 
different sorts of taxed carts, and in particular, that a cart of that 
nature may be lined with cloth in the inside, and have a leather 
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apron, and of. course may be of that description which belongs to 
the vehicle used by the Respondent ; and imposes on them duties 
higher or lower, according as the cart may be more or less orna- 
mented, but still the doty is inferior to that on a chaise drawn by 
one horse, from which the Lord Ordinary draws this inference, 
that these taxed carts are not considered to fall under the descrip- 
tion of a chaise ; And in respect that the Act of Parliament for 
establishing the pontage in question, enacts, that for every coach, 
chariot, landau, berlin, chaise, or hearse, drawn by one horse, or 
other beast of draught, a toll of sixpence be paid ; and for every 
waggon, wain, cart, or other carruiget drawn by one horse, three- 
pence shall be paid ; and the Lord Ordinary does not, for the rea- 
son already assigned, consider that the vehicle in question falls 
under the description of any of the sorts of carriages expressly 
specified in the Act, but that it properly comes under the descrip- 
tion of " other carriages,** remits the cause simplicUer to the 
Sheri£F, and finds the advocator liable in expenses, remits to the 
auditor to tax the same ; and, that the opinion of the Court may 
be speedily obtained, if desired, dispenses with a representation." 
The toll-gatherer presented a reclaiming petition to the Court, 
which was refused without answers. — 7th Sep., 1820, Drysdale r. 
Wallace. (Not Reported.) 

236a-— The pontage keeper of Ayr Bridge demanded 6d. of 
toll for a carriage resembling a gig, but placed on lancewood in- 
stead of metallic springs, as falling under the description of *' chaise 
or chair, drawn by one horse.** The owner claimed to be rated 
as " waggon, wain, cart, or other carriage, drawn by one horse.'* 
The keeper argued, that the use of the carriage, and not the man- 
ner of its build, regulated the rate of pontage. The Sheriff Sub- 
stitute decided for the keeper by the following interlocutor. " The 
Sheriff Substitute having considered this process, and particularly 
the clauses of the Ayr Bridge Act, by which act the question falls 
to be decided : Finds that the toll or pontage as laid down on the 
fifth page of said act, is on two species of carriages only, the one 
driven by persons for their pleasure or convenience, and denomin- 
ated Coach, Chariot, Berlin, Landau, Calash, Chaise, Chair or 
Hearse, without any reference to the way it is built. The second 
applying strictly to carriages with draughts, and from the admis- 
sion of the pursuer, his vechicle is included under one or other of 
the first description of travelling carriages that pays the highest 
toll or pontage. Therefore sustains the defences, assoilzies the 
defender, finds him entitled to expenses, &c.** But the Sher- 
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iflF (Mr Bell) "in respect of the jadgment of the Sapreme 
Court, in the case of Drysdale v, Wallace, in 1820, quoted 
in the papers in this <^se, altered the interlocutor complained 
of. Found that the defender was only entitled to charge the 
lower pontage upon the pursuer's carriage, (the same falling un- 
der the description of what was formerly called a taxed cart 
being now wholly exempt from duties), and must repay the pur- 
suer the extra pontage le?ied by him, and decerned ; but found 
no expenses doe.*' Notb. — " The Sheriff would have been much 
disposed to have adopted the distinction between carriages for 
personal use and conveniency, and those for agricultural and com- 
mercial transport ; but this argument was fully urged in the case 
of Drysdale, and disregarded by the Court, the principle of whose 
judgment seems to have been, that a taxed cart (for whatever 
purposes used) was not of the higher order of carriages, such as 
coach, chaise, &o. which ran on metal springs, and paid a higher 
duty* The same principle applies more strongly now when car- 
riages, like the pursuer's, pay no duty at all. The only circum- 
stance which appears to distinguish this case from Drysdale's, is 
that the pontage there did not contain the word " chair" among the 
higher order of carriages, but this does not seem to make much 
difference as it rather appears that chair means one of the higher 
order of carriages, which run on metal springs and pay tax."— 
November, 18*28, Morris o. Ward, Pontage Keeper of Ayr 
Bridge. See appendix. 

S37>— The Sheriff of Perthshire (Dunblane) found that a cart 
of such a description as came under the assessment for taxed carts, 
was subject to toll duty as such, though not actually assessed, and 
though not let for hire.— 24th October, 1832, McDonald v. Buch* 



238a— A farmer brought an action for repetition of toll on the 
ground that the vehicle was a cart, and not " a chair,'' as charged. 
On inspection it was found a small bodied cart on springs, with a 
Deal railing round the top, and cushioned and stuffed seats placed 
in iron catches fixed on the sides of the cart. The Sheriff assoil- 
iied the ToUman. — Dunblane Court, 1846. 

j|3g^..In an action for repetition of toll exacted on a ma- 
chine used by a hosier, for carrying his goods through the country 
for sale, which had been charged toll as a *< taxed cart,'' the 
Sheriff- Sttbititute, at Perth, held that the construction and cost 

X 
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•f the Tehicle, and not its use, regulated the scale of toll, and is 
being proved that it was a cart which woald have been at one time 
taxed, and still would be so if above £20 in yalne, or nsed by a 
person not in trade or agricnlture, or without the other requisites 
of the Act, held the toll due.— Idth Nov. 1836. 

240a-— A vehicle, though hung on springs, used for carrying 
race-horses, held to fall under the class of waggons and not of car- 
riages. — Ramsay of Barnton, 19th January, 1844. — Perth Court. 

2411— The proprietor of a menagerie was taxed for the van 
which contained his family as a carriage. Held he was entitled to 
pass on the toll applicable to that class. — Procurator-Fiscal, 23d 
Aug. 1844.— Perth Court. 



I — A carter was charged with contravening the General 
Turnpike Act, in driving a two-wheeled cart and horse, loaded 
with fir-trees of greater length than 25 feet. Pled in defence, 
that, by the local turnpike Act, the length of wood which might 
be carried on a two-wheeled cart was 30 feet, and that the local 
Act in this matter must be the rule, and not the general turnpike 
Act. The wood driven by the defender, although beyond the 
length allowed by the latter, was within the 30 feet allowed by 
the former. The Justices found that the general turnpike. Act 
superseded the . provision of the local Act. — In Cupar Court, 
May, 1840. (See Nos. 97, 98, and 99.) 

243-— The Sheri£Fof Stirlingshire (Mr Eraser) found that a 
tollman was entitled to exact double toll on carts having only the 
Company firm, and not ** the Christian name and surname of the 
principal Partner," on the carts. — 12th November, 1832, M*Pher- 
son and M*Naughton, v, Liddell. 

244« — The Sheriff of Perthshire (Dunblane) found that the 
exemption in the English Road Act, in favour of voters going to 
and from poll in elections, did not extend to Scotland. — February^ 
1833, Procurator Fiscal v. M'K. 

245b — A farmer obtained, in 1826, a nineteen years' lease of 
a farm, on the south bank of the North Esk ; and, in 1829, he ob- 
tained a lease, for a shorter space of years, from the same land-' 
lord, of a field directly opposite, on the other side the river. There 
was a JBteading on the farm, and no house on the field. The river 
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was not at all times fordable ; and in passing between the steading 
and the field, by the turnpike road and bridge, the carts had to 
pass a toll-bar, where toll was exacted. An action being brought 
for repetition of toll before the Sheriff at Forfar, the pursuer 
pleaded the exemption in the 37th section of the Act. The Sher- 
iff Substitute (Mr Robertson), on 7th February, 1833, assoilized 
the defender with expenses, explaining his views in the following 
Note : — 

** The merits of the case depend on the question, whether the 
field in Kincardineshire be part of the farm of Nether Port, in 
Forfarshire, so as to entitle the pursuer, the tenant of both, to the 
benefit of the exemptions from toll, provided for by the Act 1st 
and 2d William IV. sec. 37, where it is declared that toll shall 
not be exacted for any cart with produce, &c passing from one 
part of any (such) farm to another." 

** The pursuer became the tenant of the farm of Nether Port, 
in Forfarshire, in 1826. Three years after, he took a lease of a 
field in Kincardineshire. That field is detached from the farm 
by an intervening farm, and an nnfordable river. It is part of the 
farm of Inglesmaldie, and never was part of the farm of Nether 
Port. It is possessed on a separate bargain, under which the 
rights and obligations of the proprietor, and tenant of the field, 
are quite separate and distinct from those of the farm. The Sher- 
iff Substitute is therefore of opinion, that the field cannot be held 
to be part of the farm of Port, consequently that the exemption 
from toll does not apply. The field is^ in fact, as completely se- 
parated from the farm as if they were miles asunder.'* 

On an appeal to the Sheriff (Mr L'Amy), he, on the 28th 
February, 1833, reversed the judgment of his Substitute, and de- 
cerned, in terms of the libel, but without expenses, adding the fol- 
lowing Note : — 

*< The Act of Parliament must be interpreted consistently with 
its true spirit and intention. By the Act no toll is to be demand- 
ed, or taken for passing a turnpike gate, where implements of 
husbandry or farm produce are carried, or conveyed, from one 
part of a farm to another. Not to have exeemed a party, under 
such circumstances, would have been an evident hardship and in- 
justice, where, from the local situation of the farm, (one portion 
of itj for example, being divided from another by a high ridge, or 
deep rivulet,) he was obliged to go round by the turnpike road. 
In the present case, it is averred by the pnrsuer, and it is not de- 
nied by the defender, that on the field of nine acres which he 
possesses on the north bank of the river, there is no house of any 
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detcription, while on the possetston of Netber Port there it « 
regular steading of offices ; that both possessions are held of the 
same landlord ; and that both are, in all respects, managed as one 
farm as specially set forth in the replies. It is plainly of no im* 
portance, according to the troe construction of the Act of Par- 
liament, though one part of the same farm is situated in one 
county, and another in another, both being let under the same 
lease, and this point is hardly, if at all contested by the defender. 
But tvro distinctions are taken by him — l8t» That the field of nine 
acres is not contiguous to the possession of Nether Port, in so 
far as they are divided from each other by the River Esk — and, 
2d, That the two possessions are not contained in the same writ- 
ing or lease. lst> The first of these pleas implies no more than 
that the pursuer cannot, in the usual state of the water, pass with 
his carts, &c. across the river, and on that account most go round 
by the turnpike. But while, in certain states of the water, there 
seems to be no physical obstacle to his fording the river with his 
cart, yet the defender states that the pursuer is precluded from 
doing so by the terms of the Act, and that he would be liable in 
a penalty for evading the toll, were he at any time to go tbroagh 
the river; so that it is admitted that it is the penalty in the Aet» 
and not the water which prevents his fording the river when the 
water is low. The mere fact, therefore, that a river, or rivnleC» 
runs between two portions of the same farm, (sapposiog the whole 
held under the same lease, which is the defender's other plea,) 
which river happens not always to be fordable, does not take away 
the exemption bestowed by the Act upon the footing of diaeontU 
gfuify, more than if one portion of it were separated from another 
portion of it by a steep ridge, or a deep ravine, which could not 
be crossed by carriages. 2d, The other point, riz. : that the lease 
of the field of nine acres was a subsequent acquisition, and that 
the two portions of the pursuei^s possession are thus held under 
different leases, appears to be of no importance, if both, in good 
faith, constitute and are managed as one farm. A landlord often 
gives off diflFerent portions of his land to the same individual by 
separate writings. In the present case, there can be no doubt, 
from the statement of the pursuer, which stands uncontradicted 
on the record, that both possessions form one and the same farm^ 
to all intents and purposes ; and that the field of nine acres could 
not be cultivated without the other, there being no building on it 
whatsoever. The mere circumstance that the field of nine acres 
was acquired at a later period, and, of course, under a separate 
hargaioy will not, of itself, be saffioient to do away with the «k- 
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•mption, which, confessedly, would have belonged to the parsoer, 
if hoth possessions bad been let under one and the same contraot 
of lease; because two possessions may actually constitute one and 
the same farm, though acquired separately, and at different times." 
An appeal was taken to the Spring Circuit Court held at Perth*- 
and heard by Lord Medwyn, (19th April, 1833.) An objection 
was taken to the competency of the appeal, as excluded by thm 
Act. But the plea was repelled, as an action for repetition of 
toll dues was not included in the clause of the Act founded on<-— 
On the merits, Lord Medwyn reversed the judgment of the 
Sheriff, and returned to that of the Substitute, thereby finding 
that toll was due. But under the circumstances, he found no ex- 
penses due in either Court. — James Fettes v, James Dnncan«— 
1833. (See Nos. 226, and 227.) 

246a— The Ayr Quarter Sessions, by a majority affirmed a 
judgment of the Petty Sessions finding toll due in passing from 
one farm to another, a quarter of a mile from each other, possess- 
ed by the same proprietor, and under one system of rotation in 
cropping. — Ayr Justice of Peace Court, June 29, 1836. 

24 7« — A farmer took a field beyond a toll-bar for six months. 
Found that the cattle passing to and from the field and steading 
daily were exempt from toll, though the field was not part of 
the same farm, but contiguous. — Scone toll-bar, 14th May« 1840. 
—Perth Sheriff Court. 

248* — An action was brought at the instance of the Procnra- 
tor Ftseaf, Hamilton, against the toll-keeper at Ballieston Toll» 
for the recovery of the penalty incurred for exacting toll contrary 
to the exemption contained in Road Act, sec. 87. Archd. Bre* 
chin came, at Whitsunday, to reside at a house situated to the 
westward of Baillieston Toll — not a farm house, — and having a 
number of milch cows, Brechin took, for the grazing season only, 
a park or parks, situated on Bredisholm estate, to the eastward of 
Baillieston Toll, through which he had to drive them daily to 
these parks, being their usual place of pasture. Under the fore- 
said act, Brechin claimed exemption from toll for these cows, but 
the tollman considered they did not fall under the exemption in the 
act, and accordingly exacted toll. The tollman admitted the fact 
of having exacted the toll from Brechin on these occasions, but 
contended, that the act contemplated a farmer having a farm stead* 
ing and ground, and not a mere householder from year to year 
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without lands. The Procurator Fiscal, on the other hand, argued 
that the section (37) was quite general, being in these words — ** or 
for any horses or other beasts of husbandry, or any sheep or cattle, 
going to, or returning from, their usual pasture or watering-place, 
or going to be, or returning from being, shoed or farried at their 
usual smithy, or going to, or returning from plough or harrow.** 
The Sheri£F, under the above clause, held that Mr Brechin was 
clearly entitled to the exemption claimed by him, and decerned 
against Mr James Brown, the tollkeeper, for the mitigated penal- 
ty of ten shillings sterling, with costs* — August, 1845, Fiscal v. 
Brown. Hamilton Court. 

' 249a — A gentleman who was a member of the Episcopal com- 
munion, usually attended the Presbyterian Church of the parish 
in which his estate was situated^ but occasionally went to Perth to 
the Episcopal Chapel, especially on solemn occasions. The Sheri£P- 
Substitute of Perthshire (Mr Husband) found toll due on such 
occasions, the chapel not being the person's usual place of worship. 
— 22d April, 1831, Graeme v, Kinmonth. 

SSOa — A lady, whose usual residence was Glasgow, and who 
had been two weeks resident at Bridge of Allan, was found, by 
the Sheriff of Stirling, liable in toll when going to the Church of 
Logie, being the church of the parish in which she was then resi- 
dent, that not being her usual place of worship. — 1831, Steyen v. 
M'Donald. 

NoTi. — Thii decision bas been doubted. Tbe object of tbe exemption Is 
to encourage attendance on public worsbip. Tbe church to which tho 
lady waa travelling was for the time her usual place of worship, and 
if not privileged to attend it, then^ on tbe strict letter of tbe Act, as 
held by the decision, she was entitled to pass free all tbe tolls between 
her then residence and Glasgow. Tbe plea for tbe tollman was, that 
he could only know tbe persons resident in tbe district, and was not 
bound to know whether a stranger was on the way to church. 

251a — A toll-keeper was found liable for the value of a horse 
seized for toll, and tied to the bar in a very cold night, when he 
had the offer of the saddle in security — Sheriff Court, Edinburgh, 
February, 1841. 

252a— The Sheriff-Substitute of Selkirkshire found that Road 
Trustees could prosecute without concurrence of the Fiscal, and 
that a person going a private road, being the nearest to and from 
a place and his own residence, was not liable in penalty where it 
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did not appear he took the road with intent to evade the toll.<<^ 
Idtb March, 1641. 

2153a — In an action for a large sum of toll-dnties for everj 
passing of a stage-coach for a length of time — defence : limitation 
of action as to a certain portion ; implemented contract of com- 
position as to remainder — the SheriflP-Sabstitute held (affirmed by 
Sheriff Anderson) that the claim so far was cot off by the six 
months' limitation, and that the implemented agreement conld not 
now be opened up as to the remainder, althongh it might be held 
illegal, and to subject the toll-man in a penalty. — Watson, dd 
Not. 1841.— Perth Sheriff Court. (See No. 211.) 

254a — A person sent a loaded cart from Wemyss through 
Wyndygates Toll-bar, and paid the toll. The same day the same 
cart returned to Wemyss with a new loading, and a second toll 
was exacted. The owner prosecuted the toll-keeper for repetition^ 
and the Sheriff-Substitute (A.Jameson, Esquire,) after three dif- 
ferent hearings, decerned the toll-keeper to repeat and pay ex- 
penses. — Ireland, 8th December, 1842. Leven Circuit Court. 

2558 — The same point as in the last cited case (depending o» 
the construction of the Fife County Road Act) was brought in 
Ordinary Court. The Sheriff Substitute repeated his jndgpnent 
against the Tollman, but the Sheriff (Monteith) altered by the 
following interlocutor. 

Cupar, 4th April, 1843. — The Sheriff- Substitute having again 
considered this case, and advised with the Sheriff, recalls the in^ 
terlocutor appealed against ; and, in respect that it is admitted by 
the petitioner that, on the occasion set forth in the record, his 
horse and cart were returning through the toll-bar at Windygates 
with anew loading, Finds that, under the 28th section of the Road 
Act for the county of Fife (10 Geo. IV. cap. 84,) toll was legally 
exigible for the same, notwithstanding the said horse and cart hav- 
ing passed through the said toll-bar on a former part of the same 
day with a different loading, and paid the toll dues corresponding 
thereto. But, before further answer as to the right of the re-^ 
spondent under the circumstances to seize the petitioner's horse 
and cart, and the loading thereof, and to detain the same notwith* 
standing the alleged offer of secnrity by the petitioner, and witlU 
out following out the course competent to the respondent under 
the 44th section of the Qeneral Road Act, in respect that the 
parties are at variance as to the facts and circumstances regarding 
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th% tftid teisare and detentiooi allows them retpeotively a proof of 
their averments as to the same, and to each party a conjunct pro- 
bation. 

NoTB.^-The Sheriff is of opinion that, under the 28th section 
of the ecinnty of Fife Road Act, toll is leviable for carts eack time 
they pass with a new loading. The first part of the daase, al- 
thoogh in some respects somewhat obscurely expressed, imports 
that each person paying toll in the manner therein pointed out shall 
reeeiTo a ticket, which shall entitle him, without a second payment* 
to pass on the same day, and with the same cart or carriage and 
horses, through any turnpike gate within six miles, and to return 
before twelve o'clock at night. Had the clause stopped here, it 
would have made no difference whether the cart was loaded or 
empty, or whether the loading was the same or a different loading, 
in going or returning. But the clause goes on to enact a limita- 
Uoa of the exemption, in terms which appear to the Sheriff to 
imporl that, where the loading is differeni^ toll shall be exigible 
•adi time the cart passes. The words are — ** provided always 
that, ia ease any waggon, wain, cart or carriage of the like de* 
scription, shall pass through any such turnpike gate or turnpike 
gates with a new loading, a second or more times in the same day, 
the tolls and duties by this Act granted shall be paid for each time 
the name shall so pass, in the same manner as for the first time.'* 
The meaning of these words, according to the ordinary construc- 
tion of language, appears to the Sheriff to be, that each separate 
loading shall be made the subject of a separate exaction of toll ; 
and he sees nothing, either in the principle or in any peculiar phra- 
seology of the statute, to alter or control that construction. The 
general principle on which the Act proceeds in regulating the dues 
seems to be the tear and wear of the road, which varies in pro- 
portion to the weight carried along it. Although it is true that 
this principle is not carried out with mathematical exactness, and 
that it is subject to certain exemptions, it is obviously in harmony 
with this principle that a difference should be made between a cart 
fetswning empty and returning with a load. No doubt, if the 
principle had been carried folly oat, a second toll would have been 
exigible for a cart returning even with the same load ; but, what* 
O'ver may have influenced the Legislature in recognising an excep- 
tion in favour of the latter case, the general principle of the Act 
is obrioBsly that which has been stated. Again, as to the pbra- 
Mology af the Act| the Sheriff can see aothing in it to control or 
affect the ordinary meaai^g of the word ** pass," or to oounten- 
tAe view of the petitioner, that *' pass " means not only to 
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** go throagh," bot ** to go throagh and retam,'' an interpretation 
which would inrolve the anomaly that a cart might go throagh a 
tornpike gate six times in a day without passing it more than three 
times. It would require very strong indications of the Legisla- 
ture having adopted a peculiar vocabulary to entitle a court of law 
to interpret the words of a statute in a manner so inconsistent 
with the ordinary use of language. The Sheriff does not see any 
such indications, either in the 28th clause itself, or in any of the 
other clauses of the Act. The 2dd clause provides that the rates 
shall be demandable ** before any carriage, horse, or other cattle, 
shall pass through any gate or turnpike." This, but for the ex- 
emption constituted by the terms of the former part of the 28th 
section, would have made toll exigible every time a cart or car* 
riage might pass, without any distinction as to whether it was go- 
ing or returning. The exemption in favour of a cart or carriage 
returning depends on the 28th section, and must be regulated by 
the terms of that section, which expressly provides that, in case 
of carts or similar carriages passing through such turnpike " with 
a new loading a second or more times in the same day, the tolls 
and duties by this Act granted shall be paid for each time the same 
shall so pass, in the same manner as for the first time." The pe- 
titioner's argument, that the Legislature intended the word ''pass" 
to include /'pass and return," to the effect of holding that passing 
in return merely was not a «' passing" in the sense of the statute 
is negatived by the terms of the 29th section, which was intro- 
duced for the purpose of preventing carts and carriages passing a 
toll bar empty from being made the subject of exaction of a second 
toll on returning with a load. This clause is so far from counten- 
ancing the idea that a passing in return was not " a passing'' in 
the sense of the Act, that it expressly uses the terms '' returning*' 
and ** second passage '* as synonymous — provided always, and be 
it enacted, that nothing in this Act shall be construed,** &c.| *' to 
subject to the payment of toll more than once in 24 hours, any 
cart, waggon^ wain, or other carriage passing a toll-bar empty and 
returning through the same gate with a loading, although the 
second passage shall not take place before 12 o'clock at night of 
the same day with the first.** The analogies which the petitioner 
has attempted to draw from the General Road Act appears to the 
Sheriff to militate against the construction for which he contends* 
The 3dth section of that Act provides " that nothing under one 
cwt. shall be reckoned a loading in any waggon, cart, or other 
such carriage, and that every such carriage passing with anything 
under such weight, and returning on the same day with a loading, 
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shall be liable in only one payment/' The enactment of the claase 
proceeds on the assumption, that, but for its terms, a cart or car- 
riage passing with a load, even under one cwt., and returning on 
the same with a loading, would have been subject to a second toll 
that is to say, would have been bound to pay toll both on going 
and returning. It also clearly implies that a cart passing with 
anything above one cwt., and returning with a loading, shall be 
liable in a second payment. The mind of the Sheri£P is not at all 
affected by the argument of the petitioner, founded on the 41 at 
and 42d sections of the General Road Act. It is true that, had 
it not been for the provisions of the SSth section of the same Act, 
the phraseology of the sections adverted to might have created a 
doubt whether, under that Act, the Legislature contemplated a 
second toll as exigible on the return of carts and carriages not let 
on hire, even when they returned with a dififerent loading. But 
the d8th section is conclusive against such a construction. But 
even had it been other\^'ise, it could not have affected the present 
question, as these clauses contain nothing to warrant the petition- 
er's interpretation of the word *< pass," even as occurring in the 
General Act, and at all events there is an express provision in the 
General Act, that it is not to control the provisions of subsequent 
local acts, in so far as these may differ from it. The circumstance 
that the statutes occasionally speak of passing and ** returning," 
in place of passing and '* repassing*' or ** passing a second time,'* 
is no proof that they do not hold returning to be truly a ** pass- 
ing." The former is the ordinary and more convenient mode of 
expressing the idea of passing and repassing, and it has been al- 
ready seen that the 29th section of the Fife Road Act employs re* 
turning and second passing as synonymous terms. The petitioner 
has asked, why, if the Legislature considered a *< second passing" 
and " returning " to be synonymous, it did not use the word ** re- 
turning " in the 28th section, as it has been done in various other 
sections of the Act. To this it seems to be a sufficient answer, 
that it was necessary to use a more general term than " returning" 
as the clause intended not merely to provide for a second passing, 
but for passing ** a second or more times." The word *< return- 
ing," therefore, would not have conveyed the idea, as it could only 
have been properly applicable to the second and not to the subsc" 
quent ** passings." The terms '< shall pass a second or more times," 
imply something more than mere returning, but it cannot on that 
account be held to include <' returning," which, in fact, was just 
** passing the second time." 
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<* The Sheriff cannot help thinking that the qaestion of statiitory 
constrnction inigh*t have been fairly tried without the respondent's 
having pat the petitioner to the serious inconvenience he has done. 
It would have been better for all parties if the question of statu- 
tory construction could have been disposed of at once, without the 
case being mixed up with matters which, from the conflicting 
statements of the parties, involve the necessity of a proof. There 
can be no doubt that in the general case it is the right of a toll- 
man to make such a seizure as may be required to secure pay* 
ment of the toll which has been illegally refused ; but it is a ques- 
tion of circumstances how far he may be justifiable in using this 
power in such a way as to convert it into an instrument of oppres- 
sion, more especially where (as is alleged in the present instance), 
the party refusing payment of the toll had bona fide ground to 
doubt its legality, in consequence of a judgment to that effect hav- 
ing been pronounced by the Sheriff- Substitute, in a case of which 
the tacksman of the toll was cognizant, having been himself a party 
to it." — April, 1843, Ireland v. Hislop. 

NoTK.— The Case was advocated to the Court of Session, biit not 
brongbt to a decision there. 

256a — By the Local Act for Perthshire, the toll is laid on the 
horse in draught, and four passings are allowed for the same toll 
the same day. In an action for repetition of toll, exacted on the 
same horse drawing a different cart, the Sheriff of Perthshire, 
(Mr Anderson) pronounced the following judgment: — <' Finds 
that, by the existing Act of Parliament for maintaining the roads 
in this county, 2 William IV. chap. 82, sec. 10, (6th June, 1832) 
the toll is laid on * every horse drawing any waggon, cart, or 
other such carriage:' Finds that, by the 11th section of the same 
Statute, it is enacted, * that every horse or other beast of draught, 
drawing any waggon, cart, or other such carriage,' for which the 
tolls and duties hereby imposed by the Act, at passing any of the 
g^tes erected or continued under this Act, shall have been once 
paidj shall be entitled to repass, and again to pass and repass the 
same gate during the same day, without being again liable in tolls, 
until after the second passing and repassing. Finds that this ex- 
emption is not expressly restricted to horses drawing the same cart 
or carriage, and that it must be construed, as extending to every 
horse drawing a cart or other carriage of the same description. — 
Finds that, on the two occasions libelled on, the horse, when a- 
gain charged with toll, was drawing a cart of the same descrip- 
tion as when it had paid toll before. Therefore finds the defender 
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limble to the complainer in the ram of ten •hillings of modified 
penalty^ to be applied towards the expense of tlie prosecntion, in 
terms of the aforesaid General Turnpike Act, and to be leried 
and recovered in the form and manner therein prescribed, bot fiocls 
the complainer not entitled to expenses and decerns*" Notb.— - 
** This case is attended with much difficulty. There is little aa* 
thority to be found in the decisions of the Scots Courts, bearing 
on the constructions of Turnpike Acts ; but several cases have 
been decided in England, where the rules of interpretation have 
been settled and defined. The rule of law there observed is, that 
unless the exemption be expressly limited to the same horse draw* 
ing the eame cart or other carriage, a horse which has once paid 
toll is not liable to pay a second time where it passes with a dif- 
ferent carriage of the same description. Accordingly, in the cases 
of Shilling v. Gray, B. & B. Rep. vol. 2, p. 80, and Jackson v. 
Curwyii, 5 Barn & Cr. p. 81, where the toll duty was laid on the 
horse in draught, and not on the carriage, and where the clause 
imposing the toll duty, as well as the clause of exemption, were 
eonceived in nearly the same words with those which occur in the 
Perthshire Local Act, it was held that an additional toll was not 
exigible from the same horse passing and repassing a second time 
with a different carriage. This principle of construction is not 
only supported by authority, but appears to be quite sound in it- 
self Wherever there is an ambiguity in an enactment either im- 
posing a burden or providing for an exemption, that construction 
must be adopted which is most favourable to the public. But, in- 
dependently of this, the intention of the Legislature is sufficiently 
apparent. By the tenth section of the Act, the toll duty is laid 
upon the horse in draught, and not on the carriage, the rate of 
duty varying according to the description of the carriage drawn ; 
and the 11th section, adopting the same phraseology, provides for 
the exemption of the horse in draught, without making any sepa- 
rate provision as to the carriage. Now, the horse is selected by 
the Legislature as the subject in respect of which the toll dues are 
to be levied. The rate of duty varies according to the description 
of carriage drawn by the horse, but there is no separate duty laid 
upon the carriage. Thence, as the Statute allows every horse in 
draught to pass and repass a second time, without limiting the ex- 
emption to the horse drawing the same carriage ; and as it contains 
no authority for levying any separate toll duty in respect of the 
carriage, the Sheriff is of opinion that every horse drawing a car- 
riage of the same description is entitled to the benefit of the ex- 
emption. Looking to the principle on which toll duties are exigi- 
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Ue^ there appears to be nothing against equity in this rnle of con- 
struction. The exemption being introduced into the Act, it can 
make no difference on the tear and wear of the road, whether the 
same horse passes and repasses a second time drawing the same or 
a different carriage. The alarm of the respondent as to the con- 
sequences of this doctrine is without foundation. The only cases 
In which it might have occasioned injury to the Trustees are suf- 
ficiently guarded against by the 12th section of the Act.'*— 1st 
April, 1885, S^me v. M*Farlane. (See English cases.) 

257a*— The Trustees on the Tay- Bridge Turnpike raised a 
complaint before the Sheriff at Perth for penalties and interdict 
on the following grounds ; the Defender had become tacksman of 
the Gatehouse Toll-bar ; that there was another Toll-bar at Mil- 
ton, on the same line, held by another tacksman, and a Check bar 
between them which the Defender had under his lease. That it 
was a condition in a lease that he should levy the tolls at the first 
gate at which they are payable. That tickets at the two principal 
bars cleared the intermediate check, and tickets given at the check 
cleared either principal bar. That the check was meant to protect 
the main road from certain bye roads entering between the two 
principal bars. That the Defender took toll at both principal and 
check bars by collusion, compounding the amount, and thereby im- 
properly hurt the revenue which ought to have been drawn at the 
Milton bar. The conclusion was for the penalties exigible for 
the illegal exaction of toll, and to interdict his exacting toll at 
the check bar^ except from persons coming into the road between 
and bis principal bar. The Defender denied any collusion or 
composition, but admitted that it was usual for cattle to pass the 
Gatehouse on one day, paying toll, and resting all night between 
and the check bar to pay toll the next day at the check and getting 
tickets to clear on the same day the bar at the Milton. 

The following interlocutors were pronounced: — Perth, 7th De- 
eember, 1836. — ** Having advised this process: Finds it admitted 
and proved that at the time set forth in the complaint the Defender 
was tacksman, under the Pursuers, of the toll-bar at Gatehouse : 
Finds It admitted and proved that the Defender as tacks^ian of 
said bar had right to another bar at Lochnacraig, as a check or 
auxiliary bar, through which persons paying at Gatehouse on the 
one hand and at Milton on the other were entitled to pass without 
second payment. But, Finds that to entitle persons so to pass 
both bars on one payment the passage behoved to be made on one 
and the same day ; before farther answers allows the complainers 
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to prove the eleventh article of their revised condeflcendence, and 
allows the Defender a conjunct proof, &c. 

Note. — " It matters not that the Bar at Lochnacraig is not men- 
tioned in the articles and minutes of roup ; it is clear, from its 
distance that it could not have been let as a separate bar entitling' 
the tacksman to uplift toll at both on the same day ; but it is no 
less clear that it was let as a check bar, entitling the tacksman to 
levy toll on all who could not produce evidence of having on the 
same day passed either of the principal bars to which it was aux- 
iliary. The whole principles of the Road tax are of a diurnal 
character. If payment of toll the one day does not entitle the 
payer to pass the same toll-bar the next day without second pay- 
ment, much more must the rules apply where the passage is made 
on separate days at separate bars. Any other rule would lead to 
much evasion and endless disputes, if the mere fact of payment 
once, entitles to the exemption independent of time, when the in- 
terests of one tacksman might materially interfere with others — 
If the Pursuers rest their case on second toll being exacted on 
the second day they have no case ; and to meet that view of the 
case a special finding has been made so as to prevent, in that event, 
the necessity of proof ; if, however, they rest their case on less 
toll being taken at either bar, they may eventually succeed." 

On a reclaiming petition the interlocutor was adhered to» with 
the following Note. — Both time and distance are involved in the 
turnpike tax. The public are not liable to be taxed more than 
once in six miles on the same day, but a new day is held to bring 
with it a new passing and consequently another payment. If this 
hold good with regard to the same bar it must equally hold good 
as to separate bars, although the one should be subordinate to an- 
other, in which case they may in point of law be held the same 
bar. The provision that pass tickets most state the day of the 
first passing clearly shows that the second passage must be on the 
same day. The Pursuers cannot be allowed to prove their alleged 
conditions (not inserted in the articles of roup) that no toll was 
to be charged at Lochnacraig, except from persons entering or 
leaving the road at points between that bar and the bars next on 
either side — if the traveller passed either of these bars, and left 
^ the road before coming to the other there was no evasion ; if he used 

the road only during the intermediate space without passing either 
bar, on the supposition of the Trustees, there was no occasion for 
pass-tickets to be issued at Lochnacraig. The provision for tickets 
clearly showed that the person stationed at Lochnacraig was to 
have concern with the whole travellers on the road, and not mere- 
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ly with a certain description of them : although the condition and 
limitation existed, the collector at the check-bar could not know 
that those who claimed a passage had come in upon the road at the 
intermediate points, except that they were not in possession of the 
necessary evidence of having passed the bars to which his was 
subaltern. To hold that the pass- tickets are not limited to the day 
of their date, is to hold that they may exist for weeks, months, 
nay years — a person mighty in passing the principal bars, collect 
tickets, and get them from others,, in quantity sufficient to clear 
the intermediate bar for any given length of time, on occasions 
when he passed it alone and no other. If the tickets issued at 
Lochnacraig, the one day, would not liberate, another day, from 
toll at the gates of Millton and Gatehouse, it follows that neither 
could tickets, issued at either of the latter, liberate from the toll at 
the former on a different day from that expressed upon the face of 
the tickets. It does not change the principle that Gatehouse and 
Lochnacraig were held by one tacksman. If the public could not 
legally resist the exaction, the Trustees, without an express stipula* 
tion, are not entitled to prevent their tacksman enjoying his legal 
rights. The collector taking the toll the second day at Lochnacraig 
is not bound to know that the travellet is to pass any other toll on 
the road, and as it is not necessary that he does so, the revenue of 
the road might be sacrificed if he did not charge toll the second day. 
Whilst, therefore, the Sheriff Substitute remains of opinion that 
travellers halting between the Defender's bars during the night 
were liable to pay, and the Defender was entitled to levy two toll 
duties, yet, it may be, that if the Pursuers prove that the halting 
was matter of collusive arrangement so as to place the toll of the 
second day in the pockets of the Defender, instead of those of 
the tacksman at Milton^ they may be entitled to their interdict, 
though not to recover the penalties." 

On an appeal, Mr Sheriff Anderson, affirmed with the follow- 
ing NoTB. — *< There are two points involved in this discussion, the 
one having reference to the construction of the Act of Parliament, 
the other to the nature and conditions of the lease under which 
the tolls were let to the Defender. As to the construction of the 
Act of Parliament there appears to be no room for doubt ; it is 
quite dear that a ticket will only give the privilege of clearing 
other Bars within the range of six miles, on the day on which it 
is granted, and that the privilege is thus limited, whether the 
other toll'bars are on the same or an adjoining line of road. The 
Statute recognises no such distinction as that contended for by the 
Trustees. There is more doubt, however, ai to the extent of the 
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Defeadei^s right under the ]eate, although it it trae that the cbeck 
bar at Lochnacraig if not expressly set forth in the articles of roop, 
as let to the Defender^ it may be fairly inferred from them, and 
especially from the fifth condition, which stipulates that the tenant 
of the Gatehouse bar shall either prevent the Bothy from remain- 
ing unoccupied, or that the Trustees shall have power to cause it 
to be talcen down, that it was the understanding both of the Par» 
suers and Defender that the check bar at Lochnacraig was includ- 
ed in the lease. Looking to this circumstance, as well as to the 
ether facts connected with the transaction, which are either proved 
or admitted, the Sheriff cannot come to any other conclusion than 
that the Defender is entitled to levy toll duty on all carriages, cat- 
tle, &c, passing through the bar at Lochnacraig, whether they 
have previously passed through the Gatehouse bar, or otherwise, 
provided such transit is on a different day. If the Trustees are 
apprehensive of any injury from this, it may be guarded against 
in future by some express stipulation." — 1836, Tay Bridge Trus- 
tees V. M'Lellan. 

258> — The Fife Turnpike Trustees* (Kirkcaldy district,) erect- 
ed a Bar on a new road at Burntisland, which they kept in their 
own hands. Payment at this bar cleared the bar at Kirkcaldy 
Westbridge, but not the bar at Kirkcaldy Eastbridge, — the latter 
being a little beyond six miles from Burntisland. The two 
Kirkcaldy bars were held by the same tacksman, and the Trust- 
ees having supposed that, upon through traffic going south, 
he took payment at the East bar and again at the West bar, (which 
should have cleared each other,) giving a ticket at the latter to 
dear their bar at Burntisland, the Road Treasurer selected a case, 
and prosecuted the toll-keeper, for a penalty, for exacting toll il. 
legally, and not recognizing the ticket. On a proof it appeared 
that the driver of the cart, as to the toll of which, the action was laid, 
had paid at the East bar, and got a ticket to clear the West bar, 
on arriving there he kept the ticket in his open hand, but said no- 
thing about it, and did not deliver it to the keeper ; the keeper 
exacted toll as if there had been no ticket, giving him a ticket to 
dear at Burntisland. The Sheriff assoilised, holding that there 
was not a proper presentation of the ticket, Fife Small Debt 
Court. Beveridge, 5th February, 1846. 

259«— The Fife Turnpike Trustees, (Cupar District,) set Cu- 
par South bar and its check at Clushford, to Peter Ormiston, 
under a proviso that carts belonging to the westward of Cupar 
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should pass free at the bar at Glashford. In driviDg stones from 
Ferrybank qaarry, which Is to the westward of Cupar, to the 
Railway works at Kettle, &c., a number of Cupar carters were 
employed, and these nightly left their carts in the quarry, but 
took their horses home to Cupar, The toll-keeper, at Clushford, 
charged them toll on both horse and cart, whereas the carters 
claimed to get through for payment of duty on their horse only, 
because of their carts being kept within the free line. One of the 
carters, 8harpe, then brought an action against the toll-keeper for 
repetition of 9s. of toll duties, but after discussion, at two several 
Small Debt Courts, Mr Sheriff Douglass found that the leaving 
of the cart in the quarry did not save the toll, and dismissed the 
actioo^-^Sharpe v. Ormiston. Fife Small Debt Court, Novem« 
ber, 1646. 

260b — Stewart, the Pursuer, a farmer about six miles from 
Glasgow, took a number of horses and carts for the purpose of 
first carrying metal for the use of the roads, and thereafter of 
going to Glasgow for manure, &c., for his farm, and the question 
was, whether, when the carts, yef emp^^ passed the first toll-gate 
they were liable to pay toll. It was argued that they were nof, 
(General Act, sec 37) because they were at that time going empty, 
to carry road materials which was then their sole employment, but 
it was answered that they were liable, because the conveyance of 
road materials was not the sole purpose of the carts travelling,^- 
the ulterior and chief purpose being to go to Glasgow for manure. 
The Sheriff Substitute (Glasford Bell) << Finds that by the d7th 
section o£ the Act 1st and 2d William IV. cap. 4d, toll dues are 
not leviable on any cart or other carriage employed in, or return* 
ing empty from carrying or conveying, or going empty to carry or 
convey any materials for making or maintaining any Turnpike or 
Statote Labour Road, or for building, rebuilding, or repairing 
any bridge or toll-house on any Turnpike or Stotute Labour Road, 
and no cthmr nuUier or iking whaiMoooeT^ or otherwise employed on 
account of any such road and for the purposes of the same and 
farnooikerpurpatef or going before, or returning empty after 
being so employed." Finds that on the occasion in question the 
Pursuer passed Greenlees Toll-bar with five empty carts, for each 
of which he paid the toll exigible at said bar, and obtained the 
three pass tickets, No. 2 of process, whereon it is stated, in con- 
formity with the articles and minutes of ronp, of the Cambuslang 
and Muirldrk Trustees ** that payment at this bar clears Dalmar- 

nock bar:** Finds that although each of the Pursuer's said carts, 
z 
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after pasting the said toll, took a loading of metal from a qaarry 
on the lands of Gathkin, for the supply of a portion of the road 
in the neighbourhood of Glasgow, under contract to said Pur- 
snores brother-in-law, said carts were not, on this account, entitled 
to have passed Greenlees* toll free, in respect that they did not 
pass << for no other purpose " except to carry said metal, but were 
on the contrary going into Glasgow for manure and beans, which 
they accordingly got there, and the exemption abore quoted could 
not therefore have been justly claimed at Greenlees bar: Finds 
that it is enacted by sec. 18 of the Cambuslang and Mnirkirk Roads 
Act, No. 5-1 of process, << That no person having passed through 
any toll-gate or bar continued or to be erected by virtue of this 
Act, and paid the tolls exigible thereat, and who shall return 
through the same gate or bar on the same day, with the same 
coach, or cart, or other wheel carriage, drawn by the same horses, 
without a new loading, or with the same horse, ass, or other 
cattle, shall be liable to pay at such gate, or at any other gate (if 
any) cleared by such payment, more than once, but shall on de- 
mand be furnished gratis with a note or ticket signifying the pay- 
ment of such toll or duty, and having printed thereon the name 
or names of the gate or gates freed by such payment, which note 
or ticket shall entitle such person returning the same day as 
aforesaid to repass the said gate or turnpike, or other gates afore- 
said toll free, but such coach, cart, or other wheel. carriage, horse, 
ass, or other beast or cattle, in case the same shall return or pass 
such toll-gate or bar with a new loading a second time, or oftener, 
in the same day, shall in that case be severally liable to pay the 
toll for each successive time, in the same manner as the first time:** 
Finds that the Pursuer's carts on returning by Dalmarnock toll, 
with manure and beans, were not returning or passing <' with a 
new loading a second time," in the sense of the above section, 
seeing that they had passed Greenlees bar empty, and it was only 
in respect of the loading of manure and beans they were going 
for that they there paid toll, the loading of metal which they 
carted along part of the road, for the use of the road, not being 
a loading for which any toll was exigible : Finds therefore, that 
in as far as the Defender, McLaren, refused to recognise the pass 
tickets. No. 2, and to allow the said carts to pass Dalmarnock toll 
until they again paid toll, as for a new loading, he acted illegally, 
but in as far as he demanded toll for overweight in two carts, which 
overweight is not denied, he was entitled to do so ; and with this 
explanation repels the defences and ordains the Defenders to re- 
store to the Pursuer the two pairs of breeching retained by the 
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said Defender, McLaren, the Pursuer paying unico contextu the 
Slim of fourteen pence due for overweight : Farther continues and 
makes perpetual the' Interim Interdict formerly granted under this 
modification that it is to be held applicable only when the carts 
pass Dalmarnock bar, without a " new loading :** Finds the De- 
fenders liable in expenses. 

Sheriff Allison affirmed the Interlocutor, adding the following 
Note. — The Sheriff at first was inclined to entertain some doubts 
of the interlocutor under review, but upon more mature consider- 
ation he has arrived at the same conclusion as the Sheriff- Substi. 
tute, that toll is not exigible at the Dalmarnock bar for the carts 
in question. It is evident that the exemption contended for by 
the Pursuers must be founded either upon the fact of the carts In 
question having on the day in question gone along the road with 
metal for the use of the road, under the exemption contained in 
the General Turnpike Act^ sec. 43, or on the fact of their having 
paid toll on the day in question at the Greenlees bar, when on his 
way to Glasgow to get manure, which it is pleaded gave him an 
exemption on passing the Dalmarnock bar. There can be no 
question that the exemption contended for from the Dalmarnock 
bar could not be founded on the fact of the carts having passed 
the Greenlees bar in the early part of the day empty, in order to 
obtain metal for the road, because when they returned loaded with 
beans or manure obtained in the Suburbs of Glasgow, they were 
returning with a diffkrent load from any intended for the use of 
the road, and therefore could not claim the benefit of the exemp- 
tion in the Statute, which enacts that toll duty shall not be leviable 
on any cart or carriage <* employed or returning empty from car- 
rying or conveying, or going empty to carry or convey any ma« 
terials for making or maintaining any Turnpike or Statute Labour 
Road, or for building or repairing any bridge or toll-house on any 
Turnpike or Statute Labour Road, and no other matter or thing 
whatsoever, or otherwise employed on account of any such road, 
and for the purposes of the same and for no other purpose^ or going 
before, or returning empty after being so employed." But then 
the question remains, were the carts not entitled to exemption 
after hav ing paid toll at the Greenlees bar, going into Glasgow 
empty, and obtained the pass tickets produced in process, when 
they thereafter passed through Dalmarnock bar with their load 
and the pass tickets? It certainly does appear to the Sheriff that 
they were entitled to pass free on the second occasion through the 
second bar in respect of the payment when empty at the first. — 
Had they returned through the Greenlees bar with a load of beans 
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or manure it is not dispnted that they were entitled to have passed 
freem The local Act of the Cambuslang and Muirkirk Road, sec. 
18| eptitles the cart returning drawn by the same horse^ ass, or 
other cattle to pass the Oalmamock bar in the same manner as the 
Greenlees bar. It is no doubt true that the carts came through the 
Dalmamock bar with a new load^ but then it was drawn by the 
same horse, and it never was supposed that a cart which went in- 
to such a town as Glasgow empty, in the morning, and paid toll, 
was liable to pay toll a second time in the forenoon, because it re- 
turned with a new loading of dung ; the Sheriff therefore concurs 
with the Sheriff-Substitute in thinking that the pass tickets ob- 
tained by the empty carts at Greenlees bar, entitled the carts to 
pass the Dalmamock bar the same day, although they returned 
with a new load, toll free, and that the fact of the carts haring 
been employed the same day in carrying metal along the road for 
the use of the Turnpike, which they were entitled to do by the 
General Turnpike Act, toll free, made no difference upon the 
rights of parties one way or other, in the matter of the subse- 
quent loading..-..2l8t September, 1846, Stewart v. McLaren. 

261-— A case was brought before the Sheriff Small Debt 
Co9rt, against the tacksman and collector of the pontages on the 
Bridges over the Clyde, at Glasgow, for repetition of certMU sums 
exacted by the defenders from the pursuer, as pontages or toll 
dues for carts passing along these Bridges with manure* Upon 
the case being argued, before Mr Sheriff Allison, he pronounced 
this judgment in writing : — << Finds that the whole case depends 
upon the interpretation, to be put upon the following clause, io 
one of the Bridge Acts. — < That no tolls or pontages whatever, 
shall, under the authority of the before recited Acts, or of this 
present Act, be demanded or taken for, or in respect of any horses 
or carriages which shall be employed in carrying any kind of vic- 
tual to or from the mills belonging to the said city of GlasgoWy 
or carrying farm meal to the granaries of any heritor, or dung or 
other manure for land or gardens, or ploughs, harrows, or other 
implements of husbandry, or for any other matter for manuring 
of lands, nor for any carts, wains, or wagons, or other carriages 
with hay or com in the straw, to be laid up in the houses, barna 
or yards of, or belonging to the heritors, tenants, or inhabitants 
adjacent to the aforesaid Bridges, unless the same be sold, or car- 
ried to market for sale, (in which case they shall be charged with 
the full tolls and pontages before mentioned :') Finds, that] under 
this clause, three distinct classes of persons are legally exempted 
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from thepoiilage does. Ist, Hones or carriages carrying corn or 
yiotnal to or from the mills belonging to the city of Olasgow. 2d, 
Horses or carriages carrying farm meal to the granaries of any 
heritori or dang, or other manurei or matter for manuring lands, 
or implements of husbandry. 3d» Carts, wains, or carriages, with 
hay or com in the straw, to be laid up in the houses, bams, or 
yards of the heritors, tenants, or inhabitants adjacent to the said 
Bridges: Finds, that on a legal construction of the whole clause, 
the qualification * adfaemU to the said Bridges* applies to the last 
class of the exempted persons only, m. : the carts carrying hay 
or com in the straw to be laid up in the houses, barns, or yards 
of the heritors, tenants, or inhabitants adjacent to the Bridges : 
Finds, that this view is strengthened by the exemption immedi- 
ately following this last clause, < unless the same be sold or car- 
ried to market for sale, in which case they shall be charged with 
the full tolls and pontages before OMUtioned.' "—1839, Clarke v. 
Gardner and Parlane. 

262a— 'By the Local Act for Stirlingshire it is enacted, that 
no toll shall be exacted for carts, carriages, or cattle with dung or 
other manure for lands or gardens, or retuming^ empty from car- 
rying the same, unless the same be carried for sale. A farmer 
purchased dung and conveyed it in his own carts to his (arm. The 
tollman prosecuted for toll duties. The Sheri£F, ** in respect that 
the farmer had purchased the dung, and that it made no difierence 
whether it was carried in carts belonging to himself or by the per- 
son by whom it was sold,'' decerned for the toll duties. In an ad- 
vocation, the Court found the judgment not subject to review, but 
the construction put upon the Act was doubted by Lords Mon- 
crieflp and Cringletie.—- 25th June, 1830, Simpson v. Harley. 8 
Shaw, 977. See case No. 161. 

263«— At the Road Court, Bdinburgh, the keeper of the 
Wallyford toll was fined 10s. for having detained a gentleman's 
carriage, nearly twenty minutes, at the toll bar at night. — ^24th 
November, 1846. 

fl64r— By the Local Act for Stirlingriiire, any carriage, when 
drawn by one horse, pays 6d. of toll ; when drawn by two, it pays 
Is. ; and so on for every additional horse ; and when the weight 
exceeds 35 cwt. the toll is tripled. One cart attached to another 
pays as if drawn by one horse, or 6d. A log of wood was brought 
to a toll-bar, suspended between two carts, and drawn by two 
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horses. The tollman weighed the first carriage in the usual 
weighing machine, and then the second carriage, the two continu- 
ing attached. He fonnd the weight mnch to exceed 35 cwt.» 
which was admitted. He charged Is. for the two horses, and 
triple for the weight, or ds. in all. The owners of the wood con- 
tended that the carts must be considered separate, and that Is. 
was dne for the first and 6d. for the second, or Is. 6d. in all: that 
no overweight coald be charged, because the tollman had no ma- 
chine to weigh such carriages, and that his mode of weighing gave 
an erroneous result ; and though the weight was abore 35 cwt., 
yet, divided between the two carts, there was not the statutory 
weight on each : that the Statute did not mean to charge toll both 
on the additional horses necessary to draw the weight, and then, 
triple for the weight, otherwise, in some cases the toll might be 
made to amount to 20s. In an action for repetition of toll, before 
the Sheriff at Stirling, the following judgment was given by the 
interim Substitute (Barclay,)— '< Having advised the process, finds 
it admitted that, in the month of October, 1831, the pursuer pas- 
sed the toll-bar of St« Ninian's, then kept by the defender, with 
two carts, whereon was laid or suspended a log of wood^ and 
drawn by two horses attached to the foremost cart : Finds, that 
on said occasion three shillings were exacted by the defender, and 
paid by the pursuer, on account of the toll dues of said horses 
carts, and loading : Finds it admitted that the said loading ex- 
ceeded 85 hundred weight : Finds that, by the Act of Parliament 
under which the said toll was exacted, the toll for every carriage 
(without regard to the number of wheels) drawn by two horses, 
is one shilling : Finds that, by the said Act, where the weight ex- 
ceeds 35 hundred weight, triple tolls are exigible : Finds, there- 
fore, that on said occasion the legal toll was three shillings : There- 
fore assoilzies the defender from the conclusions of the complaint 
founded on the illegal exaction of toll : Finds the pursuer liable 
in expenses, of which allows an account to be lodged and taxed.'* — 
NoTE^— << The Sheriff Substitute has decided this case entirely 
on the Acts of Parliament, irrespective of the proof of practice, 
which he cannot allow to extend or limit the words of the Acts. 
The simple point is, whether the vehicle in question is to be held 
one or two carts. If it is to be held as two, then the toll exacted 
is too much, because the carts should be charged separately-^the 
first as drawn by two, and the second by one horse, and then the 
load divided between the two carts would not give 35 hundred 
weight to each. But, to all intents and purposes the conveyance 
was one cart : the load did not admit of division. Had it been 
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suspended on the vehicle, with high wheels, used by wood-merchants, 
or on a waggon, with four wheels, overweight would clearly have 
been exigible. It would be a strange interpretation of the Act, 
to alter the rule, because the two parts of the conveyance admit- 
ted of separation, when, at the time, they formed, to all intents 
and purposes, one efPective carriage. As to the mode of weigh- 
ing> by taking the two ends in succession, it does appear that the 
same result, or very nearly so, would be obtained, as if the whole 
load was weighed at once. This may be seen by consulting Gre- 
gory's Mechanics, p. 73, (4th edition,) proposition 133, and 
Corollary; WhewelFs Mechanics, Lever, Corollary 9, p. 141. 
But this inquiry appears unnecessary, seeing the weight is admit- 
ted to have exceeded 35 hundred weight. The strongest argu- 
ment for the pursuer is the injustice of taxing at once the moving 
power and the load moved — ^that is, the number of horses and the 
weight. This may be a strong argument when addressed to the 
Legislature, but this Court has no rule of judgment but the Act 
of Parliament as it stands."— 18th October, 1833, Culbert v. Pol- 
lock. 

265a — In an action for evasion of toll by common carters em- 
ployed by a company, and who were instructed by their employers 
not to pay toll, one of the Sheri£P- Substitutes at Glasgow found 
that the employers were not liable in the penalties. But the 
Sheriff (Mr Allison) pronounced the following judgment :— -<* The 
Sheriff having considered the interlocutor appealed from, and re- 
viewed the whole process— -Finds, that it is a general principle of 
law that Penal Statutes are to receive a strict interpetration, and 
are not to be extended beyond the cases expressly mentioned by 
the Legislature, or necessarily included in the enactments, accord- 
ing to the rules of criminal interpretation : Finds, however, that 
a party may be implicated in the consequences of a Penal Act, 
not only by committing it himself, but by directing others to com- 
mit it ; and that the liability of such accessories applies to every 
case how clearly soever limited by the enacting words, to the ac- 
tors in the offence, unless the delinquency, as in the case of con- 
cealment of pregnancy, excludes the possibility of accession, ac- 
cording to the general rule of law, quefaciiper aliumfediper se: 
Finds that, in the present case, although the enacting words of 
the Statute apply^ in terminiSf only to those who shall actually 
evade the tolls, yet this cannot be held to exclude the ordinary 
law of art and part, whereby any party who directs another to 
commit a wrongful act, becomes himself the actor or at least liable 
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as tuch : FiniU tliati in the present case, the carters, who are 
proved to have evaded the toll, were ordinary carters only^ and 
not the servants of the defenders ; and, therefore^ they could im- 
plicate them only by express mandates to commit a wrongful act, 
or snch a general course of direction as necessarily implied it : 
Finds it clearly established, however, that the whole carters who 
are charged to have evaded the toll, in the present case^ did so 
by the express authority and directions of A. B., one of the part- 
ners of, and as acting for the company of A* B. & Go. Finds 
it proved that, on two occasions during the period libelled, the 
defenders, A. B, & Co., by means of the carters, Cameron and 
Ferguson, whom they employed, and whom they specially direct- 
ed not to pay the tolls, violated the provisions of the General 
Turnpike Act, 6 Geo. IV. c. 49, sec 4^. Modifies the penalty 
for eadi such offence to five shillings sterling, and decerns against 
the defenders, conjunctly and severally, for said sum, and for the 
toll duty due on each of the said occasions : Finds them liable to 
the pursuer in the expenses of process ; allows an account there* 
of to be given in, and remits the same to the auditor to tax and 
report, and alters the interlocutors complained of, and decerns."— 
11th May, 1835, Paterson v. A. B. & Co. 

266a— The Surveyor on the Perth and Dunkeld Tampiko 
Road having seized a cow found pasturing on the road, the owner 
presented a petition against him, to compel its return, and for 
damages and expenses. On advising the dosed record, the 
Sheriff-Substitute, and the Sheriff on appeal, pronounced this 
judgment, and explained the grounds thereof in the subjoined note : 

<< Perth, 20th July, 1836 Having advbed the closed record, 

and heard parties' procurators, finds that the trespass by the pur- 
suer's cow is clearly within the penal enactment of the clause in 
the 103d section of the General Road Act, and that the same is 
not wtdiin any of the exceptions therein made, therefore dismisses 
die oomplaint, but, under the drcumstances, finds no expenses 
due, and decerns." 

NoT8^— Much difficulty attends the decision of this question, 
arisuig from the insertion of some additional words in the section 
applicable to the case;, in the existing Road Act, which were not 
in the similar section of the previous Act. The Sheriff-Substi* 
tute has made enquiries in other counties, and has found that the 
same difficulty has occurred there. He has abo corresponded with 
the Member of Parliament who carried through the last Act, and 
he has now, at least to his own satisfaction, been able to put a 
consistent meaning on the clause. 
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" The facts of the case^ as appearing in evidence» are, that Ire- 
land's cow was pasturing on the high-way, in the neighbourhood 
of Stanley, without being in charge of any person, and in an op- 
posite direction to that leading to its pasture field. In such cir- 
cumstances the cow was seized by the surveyor of the road. This 
complaint was instituted for restoration of the cow, and the sur- 
veyor and the Fiscal, on the other hand, prosecuted for the penalty 
and charges attending the seizure. It appeared in evidence, that 
at the place where the cow was seized, the road was enclosed on 
both sides, and that the land was arable on both sides. It was 
from this last circumstance that the difficulty arose. 

By the former Road Act, it was enacted (section 94,) that a 
penalty was exigible where <* any horse or beast of any kind, shall 
be pastured, or left, or found straying on any turnpike-road, or 
the sides of the same, where such road shall be enclosed, (except 
on such parts of any road as lead, or pass through, or over any 
common, or waste, or unenclosed ground/' J 

In considering the object of this clause, it will be kept in view 
that it must be held as designed for the protection of the road, and 
not of the neighbouring lands. But where the road passes through 
unenclosed pasture land, and where cattle may be grazing to the 
very verge of the road, it would appear harsh to inflict a penalty 
where they passed on the road. This appears to have been the 
object of the exceptions. By the former Act, the penalty was 
incurred where the animal pastured on any turnpike-road where 
such road was endosed, but the exceptions were, where such road 
passed through or over— . 

Ist, Any common; 

2d, Any waste ; and 

3d, Angunendosed ground. 

This clause was obviously ill framed. The penal clause read 
with the third exception, provided a penalty for cattle pasturing 
on a road where enclosed, except where unenclosed, which was very 
much like an absurdity. Besides, the clause did not say whether 
the enclosure must be on both or on either side of the road, or 
whether the unenclosed ground might be under pasture or crop.— - 
Accordingly, under the third exception, roads through the richest 
carse grounds, whilst under crop, might be exempt from the pro. 
tection of the statute in this respect, because such grounds are 
seldom enclosed. 

Apparently to remedy these inconsistencies the section (103,) 

in the present Act provided that a penalty was exigible for '< any 

horse or beast of any kind which should be pastured, or left, or 
2a 
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permittod to remain, or found straying on any turnpike-road, or 
the sides thereof, (except on such parts of any road as pass throagh 
or over any common or waste ground, or land not enclosed, or 
arable on both sides.'*) It will be observed that by this clanse 
the requisite of the road being enclosed is left out in the penal 
cktiue but continued in the clause of exempUon. The unenclosed 
ground is also described as arable in contra-distinction to pasture, 
and both sides of the road are mentioned in reference to enclosure. 
At the several hearing^ of this case the exemptions were by both 
parties read thus ; where the road passed through or over 

1st, Any common or waste ground. 

2d, Land not enclosed ; or, 

dd, Arable on both sides. 
Under this reading the proprietor of the cow maintained that his case 
fell under the third exception, because although enclosed, the land 
was proved to be arable on both sides. This certainly appears to 
be a very absurd interpretation, because it was making the excep- 
tions as broad as the rule, and in fact placing nearly the whole of 
turnpike roads without the protection of the act. Besides, if the 
lands were enclosed, it was a matter of no consequence what was 
the description of the ground within the enclosure. Nevertheless, 
if the statute could in fairness suffer no other interpretation, there 
was no help, especially in a penal clause, but to acquit* The 
Justices in one County got over the difficulty, it is said, by con- 
verting the word •* or'* before the word " arable'* into ** flnd,*' 
but no Magistrate has a right thus to transmute the law ; and after 
all the difficulty is in that way by no means solved. The ambi- 
guity chiefly rests in an error of punctuation. There ought to 
have been no comma between the words << enclosed" and the words 
<< or arable." It is a rule in law that punctuation is no part of an 
Act of Parliament. The exceptions consist of two, — the first is 
« ground common or waste," — the second is land << not enclosed 
or not arable on both sides." The adjectives " waste'* and << com- 
mon" apply to " ground, and the other adjectives " arable,'* and 
« enclosed** apply <<to land.** The words ^ not*' and <<both sides* * 
apply to " enclosed" and << arable." The last member of the sen- 
tence therefore runs thus, " Land not enclosed or not arable on 
both sides.*' Therefore, though the lands be not enclosed, yet if 
the lands be not arable, that is in pasture on both sides, the penalty 
does not apply, whereas though the lands be not enclosed but ara- 
ble, that is under crop, then the penalty applies, because in these 
circumstances no cattle could be in pasture on the adjacent fields. 
Had it been meant that the one part of the sentence should have 
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been affirmative and the other negative the noun would have been 
repeated — thus <* land, not enclosed on both sides, or land arable 
on both sides/' After all it is possible to suppose that the clause 
might have been more clearly expressed^ but the reading now gi- 
ven appears perfectly fair, and is consistent with common sense, 
and the obvious intention of the clauses, whereas the interpreta- 
tion maintained for the proprietor of the cow was absurd, incon^* 
sistent with the whole clausOi and would have rendered the enact- 
ment nugatory. 

There is still another consideration adverse to the proprietor of 
the cow. It is perfectly obvious that the exemption is in favour 
of the occupiers of unenclosed pasture ground, through which 
the highVay is carried, and where the utmost watchfulness avails 
not to prevent occasional trespass of cattle on the intersecting 
road. The pursuer was not in this situation, and no argument can 
prevail to show that persons incur a penalty, when they put their 
cattle on an enclosed road ; but are exempt from all penalty where 
tlie road is not enclosed, and has arable lands on each side, where 
the cattle are apt to commit the twofold trespass, .both on the 
road and the fields. On looking at the clause it will be observed, 
that the o£Fence consists — 1st, Where any beast '< ispasturedy or 
left, or permitted to remain" on any road ; and 2d, << Where/ound 
straying on any turnpike road." It may be held that the exemp- 
tion as to unenclosed pasture ground, apply only to the second 
branch of the penal clause — cattle ^*Jbund straying^ — and not to 
the first branch, where the cattle by some act of the owner are 
pastured on the road, which appears to be the case in hand. 

It may be observed, that the term <* arable,*' is by no means 
well chosen to designate land under crop, in contra-distinction to 
land under pasture— because, that land under pasture (with the 
exception of the waste land specially provided for) is nevertheless 
in the rotation of crop, subject to aration, and is therefore arable 
land. 

The Magistrate has got no concern with the extent of the evil 
to be remedied. It is sufficient for him that there be a clear law 
to prevent it. But the evil is not so trivial as may be thought. — 
Apart from the interruption to the traffic on the road, the hedges, 
fences, young trees, and especially the side ditches and footpaths, 
are all exposed to much damage." — Ireland v. Stone, July, 1836. 

NoTS. — By the General Statutt Labour Act (See ante page 62,) the en- 
actment 18 amended thus, *< except on such parte of any road as pan 
through or on any common or waste ground, or land not enclosed un. 
less it be arable on one side." It is doubtful if this completely corrects 
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tb« ambigaity. The word* io th« EnglUh SUtuU (4 Qeorge IV. cap. 
05, ttef . 76) ar« '* azoept on tacb parU of any road at load or pass 
through or oTer any common or waste or onenelosed ground.*' 

267a — From time immemorial two markets in the year, io 
March and Novemher, have been held at Dalmally in Glenorcby. 
Thoogh nameroasly attended they are principally for engnglag 
serrants and transacting other country basiness. There are also 
a number of stalls for the sale of articles of wearing apparel, 
hardware, horse harness and other things. For a great nunaber 
of years there have been one or two booths or tents at the said 
market, kept by licensed dealers from the adjoining parishes, in 
which spirits and other refreshments were sold, the Defender, who 
was a licensed Innkeeper in the adjoining parish, had for seyeral 
years kept a tent at the said markets, and did so at the two mar- 
kets held there in the year 1845. These markets are held upon 
the public road, at Dalmally Inn, where two of the public roads 
cross each other, and where they expand considerably beyond, the 
statutory breadth. A complaint was brought against the Defender 
under the Road Act for the County of Argyll, for pitching a tent 
in the said road, and for injuring and breaking the surface of the 
road, by driving the posts of bis tent into the road, in violation of 
the 61st and 65th sections of the Act, which sections are tran- 
scripts from the General Turnpike Act for Scotland. The Sheriff- 
substitute on hearing parties ordered a proof before answer, and 
thereafter found that the Defender had violated the 61st section of 
the Act by injuring and breaking up of the road, and fined him 
in the mitigated penalty of Is., but quoad uUra held that neither 
of the two clauses applied to the case of a public market, and 
therefore assoilzied the Defender, finding no expenses due to either 
party.*— Sheriff Court of Inverary. Fiscal v. AJ^Diarmid, 1846. 



Note.-— A question has more than once occurred, whether the 
keeper of a bar ought to have copper money to return in change 
where necessary, or whether the passenger ought to be provided 
with the exact toll. Every reason is for the obligation being on 
the tollman. 
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STATUTE LABOUR SERVICE. 
See Statute Service Act for Scotland, printed at page 55. 

268a — The Justices of the Peace authorised a proprietor to 
cast about an old way^ on his repairing and making good a new 
one on his own charges, with the assistance of the tenants of that 
and the neighbouring parishes, for carrying the materials and lay - 
ing the same ; and thereon he obtained a warrant of the Quarter 
Sessions to compel the tenants so to assist in the work. In a sus- 
pension, the Court found the tenants not liable in such a case, al- 
though it was alleged that the old road was in such a state of re- 
pair as to have required double the assistance that was required 
for the new. — 21st July, 1724, Tenants of Liberton. Mor. 
13157. 

269a — The inhabitants of Kirkaldy presented a suspension of 
sentence, fining them for not working on the highways, on the 
ground that the inhabitants of burghs were not liable under the 
Acts of Parliament, which only applied to the county. The Court 
passed the bill as to sailors who went on foreign voyages, or voya*. 
ges coastways, but not as to fishers, or those who were boatmen 
or sailors in the passage boats, and refused the bill as to all others, 
and the Court adhered. — 24th July, 1750, Hamilton v. Inhabitants 
of Kirkaldy. Mor. 13159. 

270a — The Justices of the Peace for the County of Ayr cal- 
led the colliers of the Earl of Eglinton to work on the highway ; 
and on their failure fined them. In a suspension, on the ground 
that the colliers were adscripti gidfw, and bound to work six days 
in the week at the colliery, by Act 1 Charles II., the Court de- 
cided for the colliers, finding them not liable in service or com- 
position. — 5th March, 1755, Earl of Eglinton v. County of Ayr. 
Mor. 13162. 

Note.— The colliers have, since the date of this decision, been liberated 
from the restriction, the ground of this judgment, by Acts 15 Geo. III. 
c. 28 and 39, Geo. III. o. 56. 

271a — The householders of Perth, as inhabitants of a Royal 
burgh, claimed exemption from County Statute Labour Service. 
The Court found them liable, and the judgment was affirmed by 
the House of Lords. — Ist February, 1757, Road Trustees v. Ma- 
gistrates of Perth. Mor. 13166. 
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S72a — The iDhabiuinU of Paisley claimed exemptioD for mer- 
chantfy artificers, tradesmen, and all others living within burgh, 
who did not come under the description of labonring men. The 
Lords foond *< that the whole inhabitants may be called oot to re- 
pair the highway, reserving to the inhabitants or any class of 
them, who shall think themselves aggrieved, to apply for redress/' 
— *llth Jannary, 1755, Road Trustees o. Inhabitants of Paisley. 
Mor. 18170. 

273«— Certain apprentices in the town of Tain being called 
on to perform Statute Labour, presented a bill of suspension, on 
the g^und that they fell not under the designation of servants. 
The Lord Ordinary and the Court refused their bill, and held 
them liable. — 27th November, 1807, M*Kay and others. Fac col. 

274a— The Justices of the Peace for Kincardineshire made 
an order that the county labour was, in the first place, to be ap- 
plied to one highway, permitting those at a distance to compound 
at a rate below the legal composition. The distant parties sus- 
pended, maintaining that the Justices of the Peace had exceeded 
their powers, and that they were not bound to labour at so great a 
distance, and of course not bound to compound. The Lords re- 
fused the bill, the Act allowing composition ** where the ways lie 
a great distance from those who are liable to repair the same." — 
15th February, 1754, Viscount Arbuthnot v. County of Kincar- 
dine. Mor. 13160. 

275b— -The Justices of the Peace of Berwickshire fixed the 
conversion higher than the sums fixed by the Statutes, and re- 
solved on two roads being first repaired. Certain parishes com- 
plained that the roads were at a great distance from them, and 
that the composition was not warranted by the Act. The Court 
found << that the Justices of the Peace and Commissioners of Sup- 
ply have a discretionary power to determine what roads shall be 
first repaired, and to divide the shire into districts ; but that they 
cannot call out any persons to work at the roads who live at such 
a distance as that they cannot go and come in a day and work a 
day's work, under a higher penalty than the Act 1670, chap. 9 
directs.'* — 4th January, 1 757, Justices of Peace of Berwickshire 
V. Tenants. Mor. 13165. 

276. — The Justices of the Peace for Berwickshire appointed 
an overseer, and among other instrnctions directed him << to make 
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up lists of all the roads in the respective parishes, mentioning the 
principal places they lead to and pass by* the compnted lengths, 
and the towns and villages which can be most conveniently called 
oat to work npon them." The overseer called ont the persons 
liable to perform Statute Labour work, superintended them, and 
reported the list of the deficients. The Justices of the Peace, 
because he did not otherwise obey the instructions, by compelling 
performance of the work, fined him in five pounds. The over- 
seer having suspended, the Lord Ordinary, " in respect that the 
overseer was appointed by three Justices of the Peace only, and 
not in the manner directed by the Act 5 George L, that he per- 
formed the proper duties of an overseer, by calling out the in- 
habitants and reporting a list of the deficients, and that the charge 
against him is neglecting to do what was more properly the duty 
of the surveyor," suspended the sentence. The Lords, << in re- 
spect of the irregular proceedings in the beginning, adhered to 
the Lord Ordinary's judgment." — 31 st July, 1761^ Wood v. Jus- 
tices of the Peace of Berwickshire. Mor. 7615. 

277> — The Lords found that the Act of Parliament 5 George 
L does so far repeal the former Acts as to limit the time for calling 
out people to work before harvest, that it should be before the 
end of June, and as the- Pursuers were warned to work at the 
highways in August (15th, 16th, and 17th,) found the warrant 
granted for poinding their effects for non-compliance, and the 
poinding thereon, were irregular, and therefore found the Defen- 
ders liable to the Pursuers in restitution of the goods libelled and 
expenses of process. — 17th December, 1760, Walker v. Thom- 
sons. Mor. 7642 and 13174 

278a — An Assessment for Roads and Bridges in Inverness- 
shire found leviable on rents and profits as assessed to the pro- 
perty tax in 1814. — ISth December, 1843. Thomson v. Gordon. 

279a — Suspension refused of diligence for levying conversion 
money as incompetent. — ^26th January, 1837, Ewing v, Stirling- 
shire Road Trustees. 15 Shaw, 419. 

280a — A warrant to levy conversion money by poinding and im- 
prisonment in terms of a local act was issued before the passing of 
the General Statute Service Act, 8th and 9th Vic. c. 41, and under 
which the person was imprisoned after the passing of the act— 
The imprisonment held illegal, and the .Jury awarded £5 of da- 
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mages. The collector pled the lOth section as saving proceeding-s 
commenced before the passing of the Act ; but the Conrt held 
that this was only with regard to assessment on hoases below £2 
of yearly rent, and so not applicable to the case. A point ipras 
raised bat was fonnd unnecessary to decide whether the warrant 
to imprison could be incorporated with the original warrant, or 
whether a report of no efiPects ought first to have been made. No 
expenses were found due after the date of a tender of £21 to the 
Pursuer. — 21st January, 184>7, Imrie v. M'Whannell. (Jurist.) 

NoTx.— Imprltonment wai foand illegal to •nforee an award of wages 
for a 1001 Imi than £8t 6t. 8d., undtr the Merchant Seaman's Act. — 
29tb NoTember, 1843, M'Naughton. 

FOOTPATHS. 

281a— Certain householders of Arbroath presented a petition 
to the Sheriff at Forfar, narrating the 82d Section of the General • 
Road Acty and setting forth that there were no footpaths within 
two miles of Arbroath, on two lines of Turnpike Road between 
Arbroath and Forfar, and concluding that the Trustees be ordain- 
ed to *' make, or cause to be made, and to keep in repair, foot- 
paths on the said roads and the said branches thereof, within two 
miles of Arbroath, and to pay the expense thereof out of the funds 
of the trust* In defence, the Trustees pled, 1st, that they had 
no funds, and that the trust was in debt ; 2d, there was no rule 
laid down in the statute as to the description of the road, and that 
there was not sufficient width at the place mentioned for footpaths ; 
and dd, that the Trustees were not warranted to expend the funds 
without consent of the creditors on the trust. The Sheriff Sub- 
stitute (Mr Robertson) on 28th November, 1833, pronounced this 
judgment,—" Having advised the process, finds that it is incum- 
bent on the Trustees of the road in question to make a footpath 
on the same, within two miles of the burgh of Arbroath, and ap- 
points them to do so as soon as the work can be conveniently ac- 
complished ; in the meantime, continues the cause quoad uUra** 
and added the following Note : — << By the Act 1st and 2d Qui. 4, 
c. 43, s. 82, the Trustees are required to make the footpath, and 
if they fail to do so, as is the case here, the Sheriff is authorised 
to ordain the footpath to be made, and the expenses to be paid out 
of the funds of the trust. The Sheriff Substitute, therefore, 
thinks it imperative on the Trustees to make the footpath. If 
they fail to do so, it will be his duty to order it to be made at the 
expense of the trust.*' 
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The Sheriff Substitate, on 26th December, 183d, refused a pe- 
tition, followed with answers, adding this Note : — *' There may be 
considerable difficulties in tiiis case in regard to making the foot- 
path, but the Sheriff Substitute thinks the Act of Parliament 
founded on clear and imperative, and that it his duty to give effect 
to it." The Sheriff (Mr L'Amy) adhered, adding the following 
note : — " The formation of footpaths must, under the Statute, be 
held to be as much the duty of the Trustees, and as much the 
condition under which they are allowed to exact tolls^ as the for- 
mation of the carriage road way." 

*^ It is a mistake to suppose that the persons who may have lent 
money on the road are preferable on the tolls, and that the Trus- 
tees must pay such debts before they expend a single sixpence 
even on ordinary repairs. The primary object of the powers given 
to Trustees to exact tolls is in order to raise money to enable the 
Trustees to make, and keep in repair, the roads speclGed in the lo- 
cal act. The clause in the local act for Forfarshire, viz. that the 
toll duties are made subject to the debts on the trust, cannot be 
construed to mean that these debts are preferable to the claims fur 
carrying the Act itself into execution, which can only be done by 
making and maintaining those roadst and footways which that Act 
and the General Turnpike Statute require to be executed ; and in- 
deed, the clause referred to merely sanctions the old debts con* 
tracted under former Acts, to the same effect as if such money 
had been borrowed or become due on the credit of this act. But 
if the circumstance that a trust had debts, were to be held suf- 
ficient to authorize the Trustees applying the tolls to th(»se debts, 
and withholding the necessary repairs from the roads, the situation 
of the public would be truly afflicting, and much injustice done to 
them. But the making of roads and footpaths are of equal im- 
portance, and as much the ground of authorizing the exaction 
of toll as the repair of roads already made. The notion that 
the laying out of the tolls, in fulfilling the sole and only object of 
the Act, instead of paying them over to the creditors who have 
voluntarily lent money to the Trustees, would amount to a mis* 
application of the funds, and render the Trustees liable to com- 
plaints and penalties is quite a mistake. But the Act is so im- 
perative, that the Sheriff has no alternative, supposing the de- 
fenders (who are not personally responsible) could have made out 
a case of greater hardship on the trust than they have been able 
to do." 

The pursuers having lodged a minute, stating that the Trustees 

had failed to make the footpaths, and craving warrant for their 
2b 
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being made, the SheriflP-Sabstitatey on 9th April, 1834, pro- 
nounced the following interlocator : ** Having considered the mi- 
nute for the pursuers, No. 7, and answers thereto, and having' 
resumed consideration of the process, appoints the defenders a- 
gainst Idth instant, to lodge in process a distinct statement of the 
affairs of the road trust in question, so as to show whether there 
are or are not funds belonging to the trust sufficient for defraying 
the expense of making the footpaths required by the pursuers," 
adding the following Note : — ** The defenders having failed to 
make the footpaths, as required by the Act of Parliament, and 
appointed by the interlocutors of court, the Sheriff is now called 
upon to enforce the alternative provision of the act, viz. to ordain 
the footpaths to be made, and the expense thereof to be paid out 
of the funds of the trust. In enforcing this part of the act, it ap- 
pears to be necessary and proper, in the first place, to ascertain 
whether or not there are funds belonging to the trust sufficient to 
defray the expense of making the footpaths, for it would be absurd 
to order a work to be done and the expense of it (which must be 
considerable) to he paid out of funds which, in point of fact, may 
have no existence." 

The Trustees having lodged a statement of the trust affairs, and 
the complainers having failed to lodge answers to the same, the 
Sheriff- Substitute, on 29th May, i8d4<, pronounced the following 
judgment : — << Having resumed consideration of the minute for the 
Trustees, (which has been returned by the pursuers without an- 
swers,) also of the whole process, holds the pursuers as confessed 
that there are not funds belonging to the road trust in question, 
sufficient to defray the expense of making the footpaths demanded 
by the pursuers, therefore refuses to ordain said footpaths to be 
made, dismisses the action, and finds no expenses due to either 
party." 

The Sheriff, (L'Amy) on 31 st July, 1834, affirmed the judg- 
ment of his Substitute. — Cleghorn and others v. Arbroath Road 
Trustees. 
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DIGEST 



OF 



ENGLISH CASES RELATIVE TO HIGHWAYS. 



(See table of abbreviations of Reporters names.) 



The English Road Statutes are the foUowing ;-* 

8, George IV., Gap. 126, General Aet for Tarnpikes, 6tb 

August, 1822* 
4, „ „ „ 16, As to Carriage of Lime, g4tb 

March, 1823. 
4, „ „ „ 35, To authorize Meetings, 27th June, 

1823. 

4, „ ,, „ 95, To amend General Act, 19th July, 

1823. 

5, „ „ „ 69, To enable Justices to act as Trus- 

tees, 17th June, 1824. 
7 & 8, „ „ „ 24, To amend General Act, Htb June, 

1827. 

9, „ „ „ 77, „ „ „ 25th July, 

1828. 
1&2, Wm. IV. „ 25, To regulate certain Exemptions, 

22d September, 1831. 

2 & 3, „ „ „ 124, To explain as to Double Toll, 

16th August, 1832. 

3 & 4, ,, ,, „ 80, Annual Statements to be made, 

to Secretary of State, 2lBt 
August, 1833, 

4 & 5, „ „ „ 81, As to Weights carried on Wag* 

gons with Springs, 15tb Aug. 
1834. 

5 & 6, „ „ „ i 8, Exemption of Manure, SOth July, 

1835. 
5&6, „ „ „ 50, Consolidated Act for Highvrays, 

diet August, 1685. 
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ACTS OF PARLIAMENT. 

282a — It Has been held that a local Act containing enactments 
contrary to the i;^eneral law, was a repeal of so mnch of the general 
laWy as inconsistent therewith. — 1818, Ridge v, Garlick. 2 Moore 
481. A local Act is not repealed by the general Act, when they 
are not repugnant. — Pearse v, Morrice. 2 Ad. and E. 84!. Bat 
where a previous local Act contains a provision inconsistent with 
the general Act, the latter was held the rule. — Lord Denman ob- 
served, " the effect of the general Act is to incorporate that Sta- 
tute with all particular Acts, and therefore if the general pro- 
visions are inconsistent with those in the local Act, the latter must 
be considered as not continued, otherwise the very evil would en- 
sue which that Act was intended to prevent, namely the want of 
uniformity in the laws regulating turnpike roads throughout the 
kingdom."— .1834, Rex r. Northleach Road Trustees. 5 B. and 
Ad. 978. See Nos. 97, 9«, and 99. 

283a — A local Act with a clause declaring it public, renders 
it unnecessary to prove that it has been examined with the Par- 
liament Roll, or printed by the King's printer. — Woodward v. 
Cotton. 1 Crampton M. and R. 45. 

284b — A local Act gave power to Trustees to take ground, 
on giving compensation, to be assessed by a Jury; and if the Jury 
gave greater damages than the sum offered, *' the costs of the no- 
tices and precepts for summoning the Jury and witnesses, and of 
the inquest,'' were to be paid by the Trustees : — held that the 
owner of the ground was, under this clause, entitled to his general 
expenses of the trial, but not to the expense of a preliminary sur- 
vey. — The King v. Justices of York. 3 N. and M. 685. 

285a — Where a local Act directed questions of compensation 
to be fixed by a Jury at the Quarter Sessions, and took away the 
certiorari^ or process of review, the Court refused to interfere, 
though it appeared that the Jury, in considering the amount of 
damages, had taken into consideration matters not properly with- 
in their jurisdiction, or bad assessed separate damages in respect 
of matters foreign to their jurisdiction. — The King v* Justices of 
Yorkshire. 3 N. and M. 80:>. 
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286a — A local Act directed questions of compensation to be 
fixed by a Jury at Quarter Sessions, and took away the certiorari^ 
or process of review. A subsequent Act extended the operations, 
and held the former Act as re-enacted in the supplementary Act ; 
held that the taking away of the jurisdiction of the Superior 
Courts must be held as repeated. — The King v. Justices of York- 
shire, 3 N. and M. 802. 

287> — The local Act required advertisement in the newspapers 
of two towns. At the time the Act passed, there was only one 
paper in each town. Another was established for several towns, 
including one of those named ; — held that notice in that paper was 
unnecessary. — Tibbets v. Yorke. 5 B. and Ad. 605, 

288a — An Act fur a Canal gave power to distrain any carriage 
or goods, for certain tolls upon the carriage of goods, and declared 
that any action brought for any thing done in pursuance of the 
Act, must be brought within six months ; — held, 1st, That a dis- 
tress for arrears was a thing done in pursuance of the Act. 2d, 
That trams could not be distrained for arrears of tolls due by the 
owners for goods carried in them, unless at the time they are taken 
they are carrying the goods of such owners. 3d, That where the 
owner of trams let them to a third party, and during such letting 
they are illegally distrained for tolls duo from the hirer, the owner 
may sue for the injury done to his reversionary interest within six 
months of the sale. — Jenkins v, Cooke, i A. and E. 872. 

289a — An Act required the Trustees to make compensation 
by certain proceedings for damage done by taking down certain 
buildings, for the purposes or in the execution of the Act. The 
Trustees purchased a house not mentioned in the schedule, and in 
pulling it down, injured the adjoining house; — held that the ten- 
ant of the latter was not entitled to compensation by the means 
provided by the Act. — The King v. Hungerford Market Company. 
2 N. and M. 622. 

290a — A local Act provided that all the monies should be vest- 
ed in the Trustees, to be applied — 1st, in paying the expenses of 
the Act. 2d, the expense of roads, toll -houses, &c. And, lastly, 
in paying the interest, and reducing the principal of the debt. — 
In 1823, the plaintiff contracted to build a toll.house, which was 
completed in 1824. In 1829, the Trustees, at a meeting, verbally 
ordered money to be raised, and the tnidesmen to be paid ; — held 
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that the right of action accroed when the work was fioighed, not 
when the Tmstees should be in funds, and that the claim was bar- 
red by the Statute of Limitations, notwithstanding the order of 
1829,-^Emery v. Dary. 1 C M, and R. 245. 

291a — A local Act proyided that leases, under pain of nullity, 
should be made payable to the Treasurer. A lease was made by 
which the rent was reserred ** to the Trustees or their Treasurer ;" 
—held that sueh lease was void, and that the proyision in the local 
Act was not repealed by the general Act, not being repugnant 
therewith, and not meant to repeal existing restrictions in local 
Acts, 1834. — Pearse v. Morrice. 4 N. and M. 48. 

292a — Where tolls were made payable by persons passing a- 
long a Turnpike Road, and an Act of Parliament exempted and 
prohibited the Trustees of such road from repairing a certain part 
of it, and imposed the liability on others, but was silent as to the 
tolls ; — held that such portion still continued for the purpose of 
toll, to be part of the turnpike road. — Phipson v, Haryest. 1 C. 
M. and R. 473. 

293a— A Local Act gaye power to the Trustees to take ground, 
on compensation to be fixed by a Jury as the value of the land, 
and for the injury sustained by parties ; which value of the land 
and compensation were to be fixed separately. The Jury gave a 
verdict for an entire sum, without distinguishing between the valae 
of the land taken from a market gardener, and the loss sustained by 
him ; — held that the Trustees were entitled to a new inquest. — 
London and Greenwich Railway Company. 4 N* and M. 458. 

294a— A clause in a local Act prohibited Commissioners from 
acting where personally interested. One of the Commissioners 
being sued for the penalty, the plaintiff was non-suited ; — ^held 
that the action could not be held as brought for << An act or thing 
done under the Act," so as to entitle the defendant to treble costs 
under another clause of the Act. — Charlesworth v, Rudgard. 3 
D. P. C. 517. 

Note.— All doable and treble costs done away wilb, by Act 5 & 6 Vict, 
cap. 97, (1842.) 

295a — It was laid down by Chief Justice Best as a general 
rule, ** that in the construction of Turnpike Acts, those who seek 
to exact the tolls can only be entitled to them when the statutes 
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granting tbem are coached in plain and uneqaivocal language, and 
the Conrt will look to the strict words and construe them accord- 
ing to their plain meaning with reference to their subject matter. 
The framers of the Act have the receivers of the tolls before them, 
but not the payers, and the former should not only show an ex- 
press right to demand or take tolls, but the words of the particu- 
lar statute by which they are imposed, must in themselves be so 
clear and express as to render it unnecessary for the Court to look 
into any decided cases on the subject. Exemptions in Turnpike 
Acts are also to be largely and beneficially construed, being for 
the public benefit, especially those exemptions which are made in 
favour of agriculture." — Norris r. Poate, 10 B. Moore, 301. See 
also Hickenbotham v. Perkins. 8 Taunt, 803. Lowring v. Stone. 
2 B. and C. 518. 

CLERKS. 

S96a — Where several persons are appointed Clerks, they must 
all join in executing a contract for letting tolls, and consequently 
such contract subscribed by one of two Clerks, was held to be 
void. — Pearse t;. Murrice. 3 B. and Adol. 396. 

297a — Found not necessary for Clerk to prove that he sues 
by the Commissioners authority. — Truwhitt v. Depree. 2 C. and 
P. 557. 

298b — Found incompetent to dismiss a Clerk at meeting of 
which the statutory notice of revoking an order had not been given, 
although at a former meeting such notice was ordered to be given , 
and was not given by the fault of the Clerk himself. — Rex v. 
Trustees of Wrexham Turnpike Roads. 5 Ad. and E. 581. 

LEASE— STAMP. 

299a — In an action by the Clerk against a surety of the tacks- 
man to recover arrears of toll, the plaintiff made offer in his de- 
claration of the indenture as <* sealed with the seal of the defen- 
dant.^' At the trial the plaintiff produced a counterpart, executed 
by the defendant and tacksman, but not by the Trustees ; the 
Court held that there was no variance, as the plaintiff' as lessor, 
must be understood to have offered the part of the indenture ex- 
ecuted by the lessee. It was farther held, that,*as a counterpart, 
a SOs. stamp was sufficient, and that a stamp of 35s. was not re- 
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quired; that being only applicable to the principal lease. — Bell v. 
Nixon. 9 Bing. 393. 

CREDITORS. 

300a — Trustees may dispute a mortgage on the ground of 
want of povrer to grant such. — Fairtitle v. Gilbert. 2 T. R. 171. 

301b — Trustees granted to one of the mortgagees a convey- 
ance of such proportions of the tulls arising on the road» as his 
debt bore to the vrhole sum raised on the credit of the tolls, and 
that creditor suing an action of ejectment from the toll-gates, in 
order to pay himself the interest} the Court held his action good, 
though a clause in the Act declared that all the mortgagees should 
be creditors upon the tolls in equal degree. — Doe and Banks v. 
Booth. 2 B. and P. 219. 

TRUSTEES* POWERS AND LIABILITIES. 

302a — Trustees, under a local Act for improving streets, &c. 
were found not entitled to take credit for expenses incurred in op- 
posing a Bill in Parliament, which virtually prevented their Act 
being carried into execution. — Edwards. 2 Ch. 610. 

303a — The plaintiff being delayed on his journey, and obliged 

to go by a circuitous route, is a sufficient injury to entitle him to 
maintain an action for the obstruction of a public way. — Greasly. 

2 Bing. (C. P.) 263. 

304a— A driver of a coach who had passed alongst a road, 
and returned twelve hours thereafter, and upset the coach on a 
bank on the side of the road, where a landmark had in the inter- 
val been removed; it was held that the Judge had improperly di- 
rected the Jury, that there being no obstruction on the road, the 
driver was bound to have kept within its limits, and that the acci. 
dent having occurred by his going off the road, the plaintiff was en > 
titled to recover ; and it was found that he ought to have directed 
the Jury to say, under all the circumstances, whether the devia- 
tion was the result of negligence. — Crofts. 3 Bing. (C. P.) 319. 

305a — The Jury found for the defender in an action for re- 
paration, although it appeared that his servant was on the wrQ|ig 
•jiide of the road ; and the Court holding that the law of the ruad 
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was not 80 inflexible as not to justify a deviation under certain 
circumstances, refused to disturb the verdict. — 2 Dowl. and Ry. 
(K. B.) 255. 

306a — A Trustee was sued for penalty, in tlie Act, for hiring 
his horses and carts to a contractor for work to be done on road ; 
— ^held he had incurred the penalty, but that the plaintiff could 
not recover, because his notice of action did not state that the de- 
fender was a Trustee acting in the execution of the Act. — 1826, 
Towsey v. White. 5 B. and G. 125. 

307a---In improving a road. Trustees lowered it in some parts, 
and raised it in others, whereby three out of six gates, leading 
into the plaintiff's lands, became useless ; it was held that the 
Trustees had sufficient powers under the Act, and that no action 
could be maintained against them unless the Trustees exceed the 
authority entrusted to them, or abuse the authority by acting ar- 
bitrarily, wantonly, oppressively, carelessly and negligently. — 
1824, Boulton. 2 Barn and Gr. (K. B.) 703. 

308a-— Trustees on a Turnpike Road contracted with certain 
parties to perform work, and by their neglect in omitting necessary 
precautions, the plaintiff fell over a part of the road left excavated, 
and thereby broke his leg ; it was held that although there was 
evidence of some slight interference by one of the Trustees during 
the performance of the work, this was not sufficient to take the 
case out of the general rule, that persons performing a public du- 
ty, are not liable for the negligence of those employed under them. 
^--Humpreys. 1 Man. and Ry. (K. B.) 187. 

309a— In an action against Gommissioners, because of raising 
a pavement to the injury of the plaintiff — Lord Kenyon observed, 
" If this action could be maintained, every turnpike and other 
public Act, would give rise to an infinity of actions. If the legis- 
lature think it necessary, as they do in many cases, they enable the 
Commissioners to award satisfaction to individuals. But if there 
be no such power the parties are without remedy, provided the 
Commissioners do not exceed their jurisdiction. Some individu- 
als do suffer an inconvenience under all these Acts of Parliament, 
but the interests of individuals must give way to the accommoda- 
tion of the public." — 1792, Cast Plate Manufacturers v. Meredith. 
4 T. R. 794. 

2o 
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SlOa-^CommisBionera were foond liable to an action for rais- 
ing a parement and injuring honsei, but it was obserred, in the 
case of Sutton (No. 811) that the defenders though acting under 
a Statntoy were acting in a tyrannical and oppressive manner, and 
so arbitrarily that they were answerable to an action, as the Injary 
might have been aroided by doing the act in a different way. — 
Leistor r. Moxon. 3 Wilson, 461. 

311a — The chairman of Trustees was found not liable to an 
action for cutting a drain, under his order, whereby the plaintiff's 
lands were orerflowed and damaged. Chief Justice Gibbs observ- 
ed, that ** an individual who, for his own benefit, makes an im- 
provement on his own lands, according to the best skill and dil- 
gence, and not forseeing it will produce any injury to his neigh- 
bour, if he thereby unwittingly injure his neighbour he is answer- 
able, for his act is not done for a public purpose, but for private 
emolument Here the defendant is not a volunteer, he executes 
a duty imposed on him by the legislature, which he is bound to 
execute. He exercises his best skill, diligence and caution. In the 
execution of it, and we are of opinion that he is not liable for an in- 
jury which he did not only not forsee, but could not forsee. He has 
done all that is incumbent on him, having used his best skill and di- 
ligence." — 1815, Sutton V. Clarke. 6 Taunt. 29. See Scotch cases. 

31Sk — Trustees found not liable for neglect of duty, in not 
having lamps as required by a local Act. — Harris v. Baker. 4 M. 
& S. 27. 

313a"— Commissioners who were each present at some neeting^, 
but not at all, found personally liable for work done on their or- 
ders, on a deficiency of funds. — Horsleyv. Bell. Amb. 778. 

314a — Where an Act authorised the Trustees to be sued by 
their clerk, but declared the Trustees not personally liable, found 
that the personal effects of the clerk could not be attached, under 
a verdict, for work done to the Trust. — 1830, Wormwell r. Hail- 
stone. 6 6:ng, 668. 

315a — Trustees stopt an old road to a churcli, and gave it to 
the owner of the adjoining lands ; — ^found that the Trustees had 
the powers. Justice Bayley observed, *< there is no legal mode of 
converting that which has been a public way, into a private way, 
but an Act of Parliament." — 18279 Oe Beauvoir v. Welch. 7 B. 
and C. 266. 
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316a~-A local Act named Gominissionen, and imposed a pe- 
nalty on any one acting in a matter in which he was personally 
interested. A Commissioner attended, and took part in a meet- 
ing as to the construction of a footpath opposite his own house ; — 
held that this was evidence to go to a Jury of his acting as Com- 
missioner.-— Gharlesworth V. Rndgard. 1 C. M. and R« 498. 

317a — A local Act allowed the Waywarden to charge all ex- 
penses incurred in good faith by him, in execution of his duty, 
with power to the Justices to allow or disallow such items as they 
thought right. Law expenses incurred in resisting an attempt to 
remove to the Supreme Courts an allowance by the Justices of 
accounts of previous Waywardens, may be so charged and allow- 
ed, though not incurred on the occasion specified in the Act— Rex 
V. Fowler. S N. and M. 626. 

318« — A mortgage of tolls held valid, though one of the Trus- 
tees was not duly appointed.^l8d3, Baggally v» Hares. 4 B. 
and Ad. 435. 

319a— -A person acting as Commissioner disqualified, by reason 
of being personally interested, found not entitled to the benefit of 
the notice required by the Act, for an act done in contravention 
thereof.— •1884, Charlesworth v, Rudgard. 1 Crampt. 505. 

EVIDENCE. 

320a— When Trustees are empowered to sue, and be sued, in 
name of their Treasurer, the Trustees cannot be witnesses under 
such action. — Whitmore. 1 Mo. and Malk. (N. P.) 214. See 
Scotch Cases. 

321«— Parishioners who had at a vestry meeting approved of 
law proceedings against a Surveyor of a highway, and guaran- 
teed the expenses, held incompetent witnesses -—Hendebourch. 
3 Car. and Pay. (N. P.) 566. 

^g H, — Inhabitants who are rated, or liable to be rated, are 
incompetent witnesses for the district, indicted for non-repair of 
a highway.— The King v. InhabiUnts of Bishop Auckland. 1 
M. and Rob. 286. 

323a— The rated inhabitants of a district indicted for non-re- 
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pair of a highway, are not rendered ineompetent witnetees by the 
Act 54, Geo. III. chap. 170, sec. 9.— M. and M. 401. 

324. — 1° An action for obstructing a highway, it was allowed 
to ask a witness that about forty years ago a deceased oocnpler of 
land planted a willow near the road, but not allowed to ask what 
the owner said at the time. — Reg. v. Bliss. 2 N. and P. 464. 

SURVEYORS— CONTRACTORS, kc. 

325. — A contractor found liable for the unskillful performance 
of a public work, which occasioned damage to a neighbouring pro- 
perty 1822, Jones v. Bird. 5 B. and A. 837. 

326. — Surveyor and contractor found liable for injury sustain- 
ed by obstructions left on road. — Hall v. Smith. 2 Bing. 156. 

327* — ^^ ^^ action against surveyors for undermining a wall, 
defence that the action ought to have been bronght within three 
nonths after the fact committed ; The Court held that if this ac- 
tion had been trespass it must have been brought within three ca- 
lander months, after the act of trespass, namely the undermining 
of the wall, but being an action on the case for consequential da- 
mages the action was well founded within three calendar months 
after the wall fell 1812, Roberts v. Read. 16 East. 215. 

ROAD— WAY. 

328. — On an indictment for an encroachment on a highway. 
Chief Justice Tenterden observed, '' when I see a space of fifty 
or sixty feet through which a road passes, between enclosures set- 
out under an Act of Parliament, I am strongly of opinion that 
unless the contrary be shewn, the public are entitled to the whole 
of that space, although perhaps, from economy, the whole may 
not have been kept in repair. If it were once held that only the 
middle part which carriages ordinarily run upon was the road, you 
might by degrees enclose up to it, so that there would not be room 
left for two carriages to pass. The space at the sides is also ne^ 
cessary to a£fbrd the benefit of air and sun. If trees and hedges 
might be brought close up to the part actually used as the road, it 
could not be kept sound."-— 1882, Rex v, Wright. 3 B. and Ad. 
681. 
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329. — ^rd Kenyon decided that the soil of the road was not 
▼ested in the Trnstees, bnt remained in the persons who were en** 
titled to it before the Act passed by which they were appointed ; 
The Trustees hare only the control of the highway ..^1800^ Davi- 
son V. Gill. 1 East. 69. 

330t — In An action to determine to whom a slip of waste land 
adjoining a turnpike road belonged, Justice Bayley laid it down 
<< as prima facie presumption that waste lands on the sides, and the 
soil to the middle of a highway belong to the owner of the ad- 
joining freehold land." — 1827, Pring v, Pearsey. 7 B. and C. 
804. 

38L — An Act declared it to be a nuisance any building within 
ten feet of the road ;— held an open shop having its front built on 
the foundation of an old wall immediately adjoining the footpath, 
and connected by a roof with the front of a house more than ten 
feet from the road, was a building within the meaning of the Act. 
1884, Rex v. Gregory. 5 B. and Ad. 555. 

332t — A surveyor seized sheep straying on the road, the ow- 
ner on promising to pay the pound keeper got possession ; the sur- 
veyor same day retook them on the owner's field. In an action 
against the surveyor nonsuit was given, because it was beyond 
the three months limited by the General Act, 8 George IV. cap. 
126. In an action against the attornies for negligence, the court 
held it not a case of actionable negligence, being of opinion that as 
on the second occasion, the sheep were not taken on the highway, 
it is clear the surveyor was not within the letter of the Act, as a 
person sued for anything done in pursuance of that Act, " though 
he might have been entitled to the benefit of that liberal construc- 
tion which the Courts have sometimes but not always given to 
clauses so worded/' — 1888, Kemp v. Burt. 4 B. and Ad. 425. 

333. — A reservation in a lease of a right of way on foot, and 
for horses, oxen, cattle and sheep, does not give any right of way 
to land manure. — Brunton v. Hall. 1 G. and D. 208. 

384. — '^yf^ Justices certified for the diversion of a footpath the 
new being <* nearer and more commodious than the old ;'* held, 1st, . 
that the Jury were properly directed to construe the word *< nearer*' 
not as between certain places, but as between the point at which 
the new and old lines of footpath diverged and the point where 
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the old line reached the road : 2d, That the Jury haring^ fannd 
that the footpath wai not nearer than the old, bat that it wmt 
more commodioos, the order for direrting the footpath could not 
be made, at it was necessary under the Act that the snbstitated 
line should be both nearer and more commodious.-^Reg. v. Shiles. 
1 6. and D. 304. 

335«— -Where the Trustees of a turnpike road make road 
through private gronnd, the want of funds is no sufficient answer 
for not making fences. — Reg. v. Trustees of Luton Roads. 1 G* 
and D. 248. 

336* — A Turnpike Act required compensation to be made to 
'* owners or proprietors of all private lands ;"-— held to indade 
the claims of lessees for term of years.— Lister v. Libley. 7 Ad. 
and E. 124. 

337. — An indictment for obstructing a highway by a gate on 
a road from and between certain places found bad, the gate being 
within one of the named places. — Reg. v, Fisken. 8 C and P. 
61S. 

338a — Held that an agreement to pay for the making of a 
turnpike must be in writing, and where the writing was only a 
proposal the parties were not bound though the road had been 
made.^— Meigle y. Clinton. 8 P. and D. 211. 

3S0«— ^^c'o A company made a bridge on]a canal, for a cer- 
tain estate, but afterwards used by the public generally ; found 
that a toll could not be exacted from the public— -Surrey Canal 
Co. ▼. Hill. 1 Scott N. R. 264. 

MATERIALS. 

S40« — Under the exemption of gardens, &c. from the power 
of Trustees to take materials, a field planted with garden stuff 
was held within the exemption. — Hoghes r. Brand. Amb. 105. 

341a — The words ** inclosed lands," found not to include lands 
situated on the downs but not fenced off, though private property, 
but it is otherwise where the land is surrounded by a fence, though 
out of repair^—Tapsell v. Croskey. 7 M. and W. 441. 
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NOTICE. 

342b-— 'A notice of appeal against an order for stopping a high- 
way, is sufficient, if it states that the appellants are aggrieved by 
being compelled to go a greater distance to the next market town. 
The King v. Adey. 4 N. and M. 865. 

343b — Where a certain namber of days' notice is reqnired, the 
day of seryioe of the notice is excloded, and the day on which the 
act is to be done is indaded unless there be a special proTision to 
the contrary. Therefore, where six days* notice was required, 
notice on the 20th of the mouth of an application to be made on 
the 25th is not sufficient — The King t^. Justices of Cumberland. 
4 N. and M. S78. 

344b— To entitle a party to notice of action, he must hare 
reasonable grounds for supposing the act done by him was in execn** 
tion, or under authority, of the Statute. Justice Bayley observed, 
" When a Statute gives protection to persons acting in execution, 
or in pursuance of it, all persons acting under its provisions are en- 
titled to its protection, although they exceed their authority by so 
doing. There must, however, be some limits to that rule, and it 
seems there are cases which warrant this distinction. If an officer 
does any act part of which is, and part of which is not, authorized 
by the Statute, or if a Magistrate acts in a case, which his general 
character enables him to do, the mere excess of authority, in either 
case, does not deprive the Officer or Magistrate of that protection 
which is conferred upon those who act in execution of it, but where 
there is a total absence of authority to do any part of that which 
has been done, the party doing the act is not entitled to that pro- 
tection." 1827.— Cook V. Leonard. 6 B. and C. 353. 

TOLL GATES— TOLL DUES. 

345B^It was found that the Trustees under a local Act, with 
powers to reduce or advance <* all or any of the (oils granted,'* 
could not reduce or advance the tolls at one only of the gates on 
the road, but that they must do so at all the gates equally. The 
Court held that as the preliminary notice mast be affixed upon all 
the gpates, and as the toll granted by the Act was one uniform toll 
to be collected at all the gates, the legislature must have meant to 
give the Trustees power to advance or reduce all the tolls or any 
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one of the deicriptiout of toll which were authorised to be taken 
at all the gatei^ but that they did not intend to giro power to re- 
duce or advance them at one gate and not at another. 1825. Rex 
V. Stratton Road Trnsteet. — i B. and C. 361. 

346a — One clause exempted materials for the roads, in tbe 
parishes in which the roads lay ; another clause exempted, gener- 
ally, manure ; and a third allowed the Trustees to compound with 
persons residing in one parish and possessing lands in another — 
toll was demanded of a cart and horse passing, from one parish 
to another ; held that this being an exemption in favour of hus- 
bandry, was to be bene6cially construed«F^1819, Hickinbotham 
V. Perkins. 3 Moore, 185. 

347> — The plaintiff sent his waggon to London with a load of 
vegetables and two bottles of cream. The waggon returned loaded 
with manure, and the two empty bottles tied to the waggon. Tbe 
tollman insisted that these bottles rendered the waggon liable to 
toll for overweight, because the exemption applied to waggons 
carrying "only** manure. Lord EUenborough, C. J. was clearly 
of opinion that the plaintiff was not liable in the penalty for over- 
weight, and observed *' that if the load consists subsiiantialfy of 
manure, and manure only, the exemption will not be defeated by 
an article heing tied to the waggon which could not be considered 
as goods and merchandise, and which would not produce the mis- 
chief against which the legislature meant to provide.'* — Chambers 
V. Eaves. 2 Gamp< 393. 

348a — The repair of bridges not being in the exemptions of a 
local Act, toll was held due from a waggon carrying materials to 
repair a county bridge. — Osmond v. Widdicombe. 2 B. and Aid. 
49. 

349a — A local Act exempted from toll <<dong, compost, 
mould, soil, or other thing employed in the cultivating or manur- 
ing of lands." Lord Mansfield, €. J. held that lime was not in- 
cluded in the exemption, as the last cited words must mean plongha, 
harrows, and such like instruments. — Rex v. Gough. 2 Chit. 655. 

350a — A local Statute exempted horses ''going or returning 
from pasture, and horses attending cattle returning from pasture.*' 
A boy was riding a horse in order to fetch up two cows from pas- 
ture. Tull being exacted, an action was brought against the toll- 
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man. The plaintiff contended that it would be absard to exempt 
a horse when returning with cattle from pasture, and yet to hold 
that the owner was liable to toll when going on horse to fetch them. 
Lord Kenyon, C. J. held that to allow the exemption in such a 
case would be to open a great door to fraud, for the tollman has no 
means of knowing whether the horse be really going to fetch the 
cattle or not, and he thought that the plaintiff was neither within 
the words or the spirit of the exemption. — 1796, Harrison v. 
Brough. 6 T. R. 706. 

3Slm — A local act exempted any person « going to and return- 
ing from his proper parochial church, chapel, or other place of reli- 
gions worship.*' The Court held that the word << parochial '* ex- 
tended over the whole clause, and that a dissenter was not entitled 
to the exemption when going to his proper place of worship in 
another parish. — 1818, Lewis v. Hammond. 2 B. and A. 206. 
Note. — In the General Act the exemption is not ao limited. 



la — A Turnpike Act exempted persons from toll who " on- 
ly crossed the road arid should not pass above 100 yards thereon.*' 
A cart entered the road and proceeded not 100 yards on it when 
It turned off into a road on the same side^ and so did not cross the 
road. It was contended that toll was due because the cart did 
not cfoss the road, and that the word << and " could not be read 
disjunctively. But the Court said that a cart could not go 100 
yards along a road in merely crossing it, and held that no toll was 
due, because though it did not cross the road, it did not pass 100 
yards on it.— 1814*, Major v. Oxenham. 5 Taunt. 840. 

353a — A cart passing nine or ten yards along the road, passing 
a bar, and then entered a road under a separate trust, but did not 
cross the road. Toll was found due. The Court held that not 
having crossed the road, the party was not within the exemption, 
and that the argument of the plaintiff would go the length of 
showing that a man residing within 100 yards of a toll gate would 
never pay tlie toll. He had used the road : that rendered him 
liable in toll. He bad not crossed it, and therefore was not ex- 
empt.— 1814, Phillips V. Harper. 2 Chit. 412. 

Note.— These two decisions are obvioubly in conflict with each other, but 
the diffioaUy was removed in sahsequent Statutes, hy substituting the 
word '' or** for " and" in the clause of exemption. 

2d 
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354fl— -The qaestion in the two last cases was again tried un- 
der writ of errory when it was found that a cart which passed 
dirongh the tampikoy but did not trarel 100 yards on the turn- 
pike Tomi, ezdnding a portion kept op hj the County rate, was 
liable in tollw— 1892, Bussey v. Storey. 4 B. and Ad. 98. 

3SSm — Where certain roads were placed under trust, bat a 
certain portion prohibited from repair or from toll gate ;^->lie]d 
thtl a person trarelling on the turnpike 100 yards induding' a 
portion of the said road, but not ezdnding it» was liable in toll. — 
1888, Pope V. Langworthy, 5 B. and Ad. 464. Same decision 
giren, 1834, Phipson v. Harvett 1 Crompton, 473. (See Nos. 
198 and 199.) 

3SSm — A clause in a local Act exempted carts loaded with 
manure; held to exempt the carts when going empty for the 
purpose of fetching manure. — Harrison, 2 Ch. (K. B.) 547. (See 
Nos. 213, 260 and 262.) 

357>— A Dean and Chapter being by charter exempted from 
certain tolls, held to include their lay tenants in lands induded in 
their charter. — Lord Middleton v. Lambeth. 1 A. and £. 401. 

8S8a — A Turnpike being erected in a town where io the 
words of the Statute the description of the road was, '^ to and 
from," and not *' through the town/' Lord Mansfield hdd it ille- 
gal. — Hammond v. Brewer. 1 Burr. 376. (See No. 192.) 

359> — The English general Act stipulates for additional toll 
on a certain specified scale of overweight ; — held that the charge 
must be on the progressive proportions, aifd not a gross charge on 
the highest rate, for the gross overweight. — Chamberlain v. Lii^- 
hurst. Cowp. 365. 

360. — By the General Act horses travelling for hire under 
the Post Horse Duties Acts, may return either without or with 
carriage empty on same toll before 9 o'clock next morning. A 
hire from London to Richmond and back, and a hire for fourteen 
days on a journey were held hires to travel, but a hire to go 
into the coantry for pleasure without any fixed place, or for an 
airing, or ten or twelve miles io the country to return in the even- 
ing, are not hirings to travel. — Ramsden v. Gibbs. 1 B. and C. 
319. 
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361a— A local Act imposed a c etain toll on any carriagOi 
drawn by so many horses^ and another toll on horses not drawing, 
and provided, << that no person should be subject to the payment 
of toll more than once in any day for passing and repassing with 
the same horses or carriage, through the same toll g^te." The Act 
also provided, ** that, in all cases of carriages travelling for hire, 
the travellers or passengers conveyed therein, should be considered 
as the persons paying the toll, and that such payment should not 
exempt such carriages repassing with di£Perent travellers, but that 
they should be liable to pay the toll as if the carriage had not be- 
fore passed that day." The Court held under these clauses — ist, 
That a stage coach was not liable to pay second toll because of the 
change of horses, inasmuch as the toll was laid not on the horses, 
but on the carriage, drawn by so many horses— and 2d. That a 
stage coach did not fall under the description of carriages travelling 
for hire, so as to render second toll due on a change of passengers ; 
but that the clause could only apply to post chaises and other car- 
riages, which were frequently hired to pass and repass on the same 
road, with di£Perent travellers, on the same day. In the one case, 
the traveller hires the carriage ; in the other he only hires a place 
in the carriage. The Court, therefore, found no toll due on the 
second passing of a stage coach with new passengers. — 1808, Wil- 
liams V. Sangar. 10 East. 66. 

362a — Justice Bailey held it <' to be an established rule, that 
where toll is imposed upon carriages drawn by horses, and there 
is a clause of exemption for all persons repassing on. the same day 
with the same horses and carriage, or with the same horses or 
carriage, and the same carriage returns the same day, drawn by 
different horses, no second toll is payable ; and where the toll is 
imposed upon the horses drawing the carriage, with a similar 
clause of exemption, no second toll is payable, if the same horses 
return with a different carriage.'* — 1826, Jackson v. Curwen. 5 
B. and C as. 

363a — A local Act imposed toll on carriages and waggons, 
and no^ on horses drawing them. It was provided that « no per- 
son having paid the toll directed by the Act, should be liable to 
pay a second toll on returning the same day.** A subsequent Act 
repealed the tolls, and imposed others on the horses drawing and 
not on the carriages, and continued the other provisions of the 
Act. A party passed with a stage coach, and paid toll for the 
horses, and returned the same day with the same horses and a 
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different carriage. The Court found that, in respect of the ex- 
emption in the first Act, continued in the second Act, but appli- 
cable to a different description of toll, second payment could not 
be demanded. — Gray v. Shelling. 4 Moore, 871. 

364i — A local Act imposed atoll on " every coach" &c. drawn 
by horses, &c. increasing the toll with the increase of the horses. 
It was provided '* that no more than one toll should be demanded 
from any person passing and repassing the same day with the same 
horses, cattle, beasts, and carriages ; but that every person having 
paid the toll, should be permitted to pass and repass with the 
same horses, cattle, beasts, and carriages, toll free, during the 
same day." Other tolls were laid on horses, &c. not drawing. A 
stage coach passed in the morning, and paid toll, and returned the 
same day, driven by the same coachman, but with different horses 
and passengers. The Court found second toll not due. Justice 
Bayley held *< that as a distinct toll was previously imposed on 
horses, &c. the exemption applied to every separate thing on which 
the toll was previously imposed, and that the word *and^ was not 
to be taken conjunctively, but disjunctively, or distributively, and 
then the consequence is, that if returning with the same horses 
and carriages, with the same horse, or with the same carriage, no 
toll in either case was due.'* — 1825, Waterhouse v Keen. 4 B. 
and C. 200. 

365a — A local Act imposed tolls — 1st, On every horse draw- 
ing in any coach, &c. — 2d, Upon every horse drawing singly any 
coach, &c. — 3d, Upon every horse drawing any waggon, &c. — and, 
4th, upon every horse not drawing. The Act provided, *< that 
no person should be liable to pay toll more than once, at any one 
toll gate, in any one day for passing and repassing through the 
same gate, with the same horse, or horses, cattle, beast, and car- 
riages ; but that having paid the toll once, he should pass, toll 
free, with the same horse, or horses, cattle, beasts, and carriages, 
during the same day." A stage coach paid in the morning, and 
same horses returned in the evening with a different coach, driven 
by the same coachman, belonging to the same proprietors, but 
carrying different passengers. The Court held second toll due, 
because the exempting clause introduced the word carriage. Jus- 
tice Bayley remarked, '< that as no toll was imposed upon the car- 
riage, there could be no cause for introducing that word in the ex- 
emption unless to confine the exemption to the same horses draw- 
ing the same carriage, and that it might be reasonable so to limit 
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the exemption, as otherwise, the same horses, with a different 
hired chaise, and different travellers, might pass without tolls.**— 
1824, Loariog r. Stone. 2 B. and C. 518. 

366a — A local Act imposed toll — Ist, On every horse &c. 
drawing any carriage — ^2d, On every horse not drawing — and dd, 
upon oxen, with the provision, '< that no collector should take 
more than one toll from any person for the same carriage, horses, 
beast, or other cattle, passing once, and repassing once, on the 
same day, on such person producing a ticket, denoting that such 
toll had been paid on that day, for, or in respect of such horse, 
beast, or other cattle.*' A stage coach, drawn by four horses, 
paid toll, and same day the horses returned with a different coach. 
The Court held second toll not due, notwithstanding the word 
carriage in the first part of the exempting clause. Justice Bay- 
ley observed, " that the word carriage was not introduced in the 
enacting clause, but for the first tiaie^ in the exempting clause, — 
From that part of the clause, it would appear that the exemption 
was meant only to apply to cases where the same horses repassed 
with the same carriages. But then the clause required a ticket 
denoting payment of toll on that day for the horses, &c. without 
mentioning the carriage ; therefore, as the toll was originally laid 
only on the horses drawing, and that it did not clearly appear that 
the exemption was to be confined to the horses drawing the same 
carriage, the general rule ought to prevail, and no second toll was 
payable fur the same horses returning the same day with a differ- 
ent carriage, the property of the same person." — 1826, Jackson 
V. Carwin. 5 B. and C. 31. (See Scotch Cases, 256. J 

367b — Toll was imposed — 1st, On every coach — 2d On horses 
not drawing — 3d, On cattle. And it was provided, ** that every 
person having once paid the tolls, so made payable for his carriage, 
horses, and cattle, and returning the same day with the same car- 
riage, horses, and cattle, should pass toll free, and not pay a se- 
cond toll/' A subsequent Statute repealed these tolls, and instead 
of them, imposed tolls *< on every horse drawing any coach| &c.'* 
and continued all the other clauses in the former Statutes. A 
stage coach paid toll in the morning, the same horses, with a dif- 
ferent coach, returned in the evening. It was decided no second 
toll was due, notwithstanding that the> second Statute laid the toll 
on the horses, because the exemption clause was continued. — 
1826, Fearnly>. Morley. 5 B. and G. 25. 
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368. — ^ToU WM imposed << oo ererj hone diawing any stage 
ooachiT and it WIS proTided» ^ that if any peraon should haFe paid 
toll for the passing of any cattle or carriage throngh any tompike 
gate on the road, he should, on prodocing a tidcet denoting* aneh 
payment, be permitted to pass and repass through the naae gate, 
with the same cattle or carriage, toll free, at any time daring tlie 
same day." A stage coach paid in the morning, and in the eren- 
ing the same horsesnretumed with a different coadi belongiiig to 
the same proprietor, but driren by a different ooaehman. The 
Court held no second toll due, obaerring that it was meant that n 
party should pay only once in the same day for the same hones ; 
that it was dear the toll was on the horses, and not on the car- 
riages ; and though the Act directed the toll to be paid " by the 
person attending," the coachman bmng employed by the same pro- 
prietor, the proprietor was always attending, and responnble iu 
the person of his coadimam — 1822, Norris>. Poate. 3 Bing«45. 

369* — A toll was imposed on ** three or four horses drawing 
any coach,'' proriding that ** no person should pay toll more than 
once on the same day for passing or repassing with the same hor- 
ses, &C. or carriages, throngh any of the gates; but that every 
person, after hafing once paid toll as aforesaid, should afterwards 
(on produdng a ticket) pass with the same horses, cattie, and car- 
riages, toll free, during that day throngh all the gates.** A stage 
coach passed one gate, paid toll and reoeiTod a tidcet. Between 
that and another gate, fresh horses were put in the coach — second 
toll was found due. Some doubt was created by the use of the 
word ** or" in the exempting clause. But Justice Parke remarked, 
'< that in construing the Act, the true point to look at was the 
subject matter on which the toll was imposed, which, in this case, 
was the horses. The different parts of the exempting dause were 
inconsistent with each other. The safer course was therefore to 
take the plain meaning of the dause imposing a toll, and according 
to that a toll was demanded at the second gate, on account of dif- 
ferent horses, though drawing the same carriage. — 1831, Hopkins 
V. Thorogood. 2 B. and Adol. 9 1 6. 

370a— A local Act imposed toll — Ist, On every horse draw- 
ing any coach, &c. — 2d, On horges not drawing — 3d, On carriages 
affixed to any waggon. The exempting dause provided, <* that 
every person having paid the tolls, on producing a ticket denoting 
payment, might repass, toll free, once on the same day, throngh 
the gate mentioned in the ticket, with the same horses or other 
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beasts^ coach, cart, waggon, or other carriage." A stage coach 
passed, and paid toll. The same day the same coachman returned 
with same horses, but different coach. The Court held no second 
toll doe, observing, ** that taking the two clauses together, and 
adverting to the rules of construction that had been applied to 
similar statutes, where the toll was imposed on the horse drawing, 
and where the clause of exemption applied both to horse and car- 
riage, it must be doubtful whether the Act meant to impose a se- 
cond toll where the carriage was changed ; and that being doubt- 
ful, they ought to lean to that construction which relieved the sub- 
ject from a burthen. — 1826, Chambers v. Williams. 5 B. and C. 
36. 

371a — A local Act imposed toll on horses drawing carriages. 
No person vras to pay more than once a day in respect of any car- 
riage, horse, &c. ; held that the toll was imposed on the horse on- 
ly, and not on the combination of carriage and horse, so that the 
same horses passing -the same day with different carriage and dif- 
ferent passengers, exempt from second toll. — 1834, Niblett v. 
Patton. 1 New Cases, 81. 

372b — A local Act imposed tolls for every horse drawing any 
coach, and other tolls on every horse not drawing, providing ge- 
nerally, that if the tolls had in any one day been paid for in the 
passing of any horse, such horse should on that day, repass toll 
free : But that tolls payable for horses drawing any stage coach, 
should be paid every time of passing. The Trustees let the tolls 
with power to collect them, according to the Act, and subject to 
such rules and restrictions as should be imposed by the Trustees, 
the tacksman agreed with the Trustees to permit the owners of 
stage coaches, waggons, &c. to pass in the following manner, viz. : 
Horses drawing any such carriages as therein before-mentioned, 
to be respectively allowed to pass, on payment of full toll going, 
and quarter toll returning, at any time during the same day. — 
Horses passed through a gate, drawing a stage coach, and paid 
full tolls ; they returned the same day, drawing another stage 
coach. It was held that the tacksman, under his agreement was 
entitled to demand quarter toll only, on such return.-— 1834, Fen- 
ton V. Swallow. 1 Ad. and E. 723. 

373a— A toll imposed on every horse, &c. drawing a carriage 
of any description, with an exception for any person who had 
paid toll once on the day, with a provision that every stage coach. 
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stage waggon^ &c. should pay toll every time of passing and re- 
paising ; — held that the waggons of a wharfinger which daily car- 
ried out goods to different consignees, and returned with goods 
from different persons to the wharf, were not stage waggons, by 
which is meant waggons which carry passengers or goods for 
hire, by certain stages, from one terminus to another. — R^^ v. 
Ruscoe. 3 N. and P. 418. 

374a — Where the language of an Act of Parliament obtained 
by a company imposing a rate or toll upon the public is ambiguous 
or will admit of different meanings, that construction is to be 
taken which is most favourable to the public An act authorized 
a rate of 4d« per mile upon all coals carried along a railway — a 
subsequent clause authorized a rate of ^d. per mile for all coals 
shipped for exportation ; — held that the second clause was an ex- 
emption engrafted on the first, and that coals shipped for London 
were for the purpose of exportation. — Berret v. Stockton Rail- 
way Co. 2 Man. and 6. 134. 

375. — A local Statute authorised a certain toll on every ton 
of goods, merchandize, and commodities, and a lower rate on every 
ton of coals, stones, &c.; held that blocks cut and squared for 
railway sleepers, were liable only as stones, not as merchandize. — 
1842, Fisher v. Lee. 12 Ad. and E. 622. 
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(See Notes — " Prosecution '* J 

FIRST: 

Proceedings before one Justice of the Peace, under the lllth section 
of the Statute, where the case does not admit of the delay ne* 
cessary for the ordinary mode of procedure. 

No. 1. Complaint at the instance of the Procnrator Fiscal, or 
any of the persons authorised to prosecute by sections 16th and 
109th of the Act. 

ji^oTK. Under the former General Head Act there was no limitation as 

to proeecutors, so that any person aggrieved was then entitled to prose* 
cate, but there is an express appointment of prosecutors in the existing 
Act. 

^l the day of complains A. B. (de* 

sign him by his office,) that C. D., {design him,) has contravened 
the Act of Parliament of Ist and 2d WiHiam IV. chap. 48, in so 
far as on the day of , at or near on the turnpike 

road leading from to , he, the said C. D., did 

{shortly hut disHncOy staU the offence as nearly as possible in the 
words of the Statute,) and he has, therefore, incurred the penal- 
ties and charges imposed by the said Statute, applicable to the said 

recited o£Fence. 

{Subscribed by the complainer,) 

2 E 
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No. 2. Warrant to Apprehend. 
(Place and date,) Grants warrant for bringing G. D. conaplain- 
ed on, before me for examination. 

(Under the words of the 111th section of the Statute, the same Jastiea 
who grants the above warrant should hear the ease. — See the eaae of 
M'Intosh in the Appendix.) 

No. 3.— -Minnte of Court whu^ ought to he written on the {Com- 
plaint. 

At , the day of in presence of 

one of her Majesty's Jusitices of the Peace for 
Compeared C. D«, the party complained on, and the complaint be- 
ing read over to him, he admits that he is guilty of the offence 
charged. 

(The confession ought to be subscribed by tbe offender and the Justice, 
or if the off'ender cannot subscribe, the Minute ought to state that fact, 
and be subscribed by the Justice in his presence.) 

No. 4. Judgment on Confession of Offender. 

At , the day of 

In respect of the foregoing confession, fines and amerciates the 
within designed C. D. in the penalty of together 

with of expenses of tbe prosecution and conyiction, and 

ordains him to make immediate payment of these sums to the Corn- 
plainer, tbe penalty to be applied in terms of the Statute, and 
failing such payment, grants warrant for poinding and sale of the 
goods and effects of the said offender, in terms of the Statute. — 
{If there he a certainty of payment heing instantly made, or recovery 
from the offender's effects, t/ie warrant may here stop ; hut, if other- 
wise, the warrant will proceed,) And, in case the said sums shall 
not be forthwith paid, grants warrant to constables to detain and 
keep tbe said offender in safe custody, until return can be con- 
veniently made to this warrant of poinding, unless the offender 
shall give sufficient security to the amount of £ , to appear 

before me at on , the at o'clock. 

Note.— The 11 0th section anthorises the Magistrate to order the penalty 
to be applied towards the expenses of the proceedings, and where these 
expenses may amount to an adequate punishment, the warrant may be 
simplified by awarding a sum as penalty, equal to the expenses, direc- 
ting them to be applied to the expenses of the proceedings. 

Under the ordinary mode of prosecution provided by tbe llOth section, 
a search for goods is made imperative; but by the 111th seetioo, tbe 
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Magittrate, ** ia eaie it iball appear to hit latUfaotion that no tuf- 
llcient effeoti can be found/' may at once grant the warrant of imprU- 
ODment, in which case the warrant of poioding and tale will be left 
out, and the warrant No. 6, taken up, after the wordi, "failing such 
payment," in the warrant, No. 4, connecting the warrants with the 
words, *' and because it appears to my satisfaction that no suflBcient ef- 
fects of the offender can be found to satisfy the sums awarded ; there* 
fore, grants warrant for imprisoning/' (concluding as in No. 6.) 

No. 4.— Where Offender Denies the Charge. 

The minute, No. 3, is adopted, mentioning the fact that the of- 
fender pleads not guilty, which minute need not be subscribed by 
the offender. The minute will then proceed — <* The com plainer 
called the following witnesses, who were severally sworn and ex- 
amined on oath. 

M. N. residing at 

0. P. residing at 

And the defender, in like manner, called : 
R. S. residing at 

(It will be recollected that one credible witness is sufficient to support the 
complaint, but the Magistrates must receive counter evidence to effect 
bis credibility as to the specisl matters sworn.) 

The Justice having heard and considered the proof, Finds, the 
complaint nut proved, and, therefore, dismisses the same. {Or,) 
Finds the complaint proved, and, therefore, fines and amerciates, 
(as in No. 4.) 

(It is not imperative to award expenses to the defender, where the com- 
plaint is not proved, and as the complainers are now all public officers, 
such expenses ought not to be in general given, except where there ap- 
pears malice, or gross rashness in iufitituting the complaint.) 

No. 5. — Bond of Caution for Offender's Appearance on Return 
of Warrant of Poinding, but which Bond is not likely to be 
often required. 

1, M. N. (design him,) do hereby bind and oblige myself to 
produce G. D. (design Mm,) at on at 
o'clock, to await the return of poinding, in the complaint at the 
instance of A. B., (design him^) against the said G. D., or other- 
wise, 1 bind and oblige myself to pay to the said complainer 

pounds Sterling of penalty. 

(The Cautioner had better be made to write this enactment with his own 
hand, using no figures or abbreviation. If he cannot oonveniently write 
the whole form, a testing. clause in the following style should be added : 
*< In witness whereof, I have snbicribed this Bond of Caution, written 



e^very by nieh poinding and nie, to gnnt warrant for 
inpritoning the «ud defender within the Piiaon of 

, therein to be detained for the space of (^ike 
period provided ly ike Statm^e^) unless the said penalty 
and expenses be sooner paid. All in terms of the said 
reeited Act. 

According to Justice. 

{Svbeenbed by ike eoB^piaimer or hie agent) 

No. II. — Warrant to Summon. 

{Place emd daie.} 

The Justices g^rant warrant for summoning the person com- 
plained on» by senring him with copies of the foregoing complaint» 
and of this delirerance, personally, or at his dwelling-place, six 
days before the diet of compearance herein after named, and or- 
dain him to appear at the day of » 
at o'clock, to answer to the said complaint, and grants war- 
rant for citing witnesses for both parties, then and there, to attend 
and giro eyidence. 

£• ]^.j «/• /^ 
G. H., J. P. 

(It does not appear that, Doder the 1 10 eeetioo of the Statute, it is neces- 
sary that the same Jostices nho grant this deseription of warrant shoald 
hear the complaint ; neither does it appear that it is necessary a copy of 
the complaint shoald be serTsd on the defender, bat snch is the nsnal and 
proper practice in other cases. The Magistrates are entitled, under the 
eiisting Statute, to proceed in absence, on eridence, by the oath or rega- 
Ur execution by the officer, that the party was duly summoned. The 
proeeediogs under this complaint are the same as in the more summary 
proceeding, but the depositions of the witn esse s should bo fully taken 
down In writing, and aeyerally subscribed by the witnesses and the 
Justices, so as to be produced in Quarter Sessions in case of appeal; and 
it appears necessary that a return of no effects be made before warrant 
of imprisonment can go out. In general^ under this mode of procedure, 
the Justiceg will haye the aid of their clerk.) 

No. 12. — Procedare under Section 113 for securing transient of- 
fenders. 

At , the day of 

Compeared before me, one of her Majesty's Jastices of the Peace, 
for , A. B., haying in custody, C. D., (or a person coil- 

ing himself C* D., or a person refusing to tell his name,) charged 
with contravention of the Act 1 and 2 William IV. cap. 43, and 
haying examined the cause of complaint, I grant warrant to commit 
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Lim to the Prison of , therein to be detained, unless and until 
lie find caution to appear and answer to any complaint to be pre- 
ferred against him for contravention of said Act, within , days 
after this date. 

(In lach oases the complaint ought instantly to be proceeded with, andtr 
the ill section, and the imprisonment for caution may be thereby 
avoided.) 

No. 13. — Warrant of Concurrence under Section 115. 

Place and date. 

I, one of her Majesty's Justices of the Peace for the County 
of , grants concurrence to the within warrant, so that 

the same may be enforced within this county. 

M. M., J. P. 

(Section 115 authorises the officers of the county where the conviction was 
obtained, as well as of the county In which the warrant has been in- 
dorscd to oxecute the same. See authorities on pages 69, &c.) 

No. 14. — Warrant for Recovery of Toll Dues under Section 44. 

At the day of 

Compeared before me one of her Majesty's Justices of the Peace 
for the County of , A. B., authorised to collect the toll 

dues at , complaining that C. D. refused to pay him 

of toll dues on account of {a horse and cart,) and com- 
peared the said CD. (^Or,) And, the said C. D. having failed 
to appear, though duly cited, on forty-eight hours notice, I find 
the said C. D. due the said A. B. of toll dues, on account 

aforesaid, and as the expense of the proceedings, and 

I grant warrant to sell by public roup, at , after due 

proclamation thereof, (the horse or whatever may be the subject,) 
seized and detained by the said A. B., in payment of the said sum 
of toll dues on account thereof, with the said sum of 
as expenses of the proceedings, as also in payment of the reason- 
able charges occasioned by such seizure and sale, and other ex- 
penses of proceedings, and the surplus, if any, to be returned to 
the said C. O. 

M. N., J. P. 

(It will be observed, that only the subject on which the toll Is charged can 
be sold for the particular toll^ and for no other toll, and that the bridle 
or reins of any horse or beast cannot be seized separate from the horse 
or beast.) 
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No. 15^ — Poioding and Report of Sale under No. 4, for 
payment of penalty and expenses. 

At , the day of 

In virtae of the preeeding warrant I, O. P., constable, this day 
poinded and sold by pnblic ronp the following goods and effects 
beloBging to the defender, at the sums of money following, 
tIs., 

and the sums to be recovered amounting to 

and the expenses of poinding and sale, conform to the annexed 
aoeoont, amounting to , there remains a aarplus 

(or d^ldaiey) of 

O. P., Constable. 

No. 16.*— Report of Sale under warrant No. 14, for payment of 

Toll. 

At , the day of 

In virtue of the preceding warrant, I, O. P., constable^ this day 
sold the within-mentioned for 

and the snm of tolls being , and the expense of tho 

proceedings and sale, conform to the annexed account, being 
, there remains a surplus (or deficiency) of 

O. P., ConsUble. 

(These reports, with the whole proceedings, ooght io all cases to be sent 
without delay to the office of the Clerk of the Jostices.) 

No. 17. — Form of Recorering Penalties in Sheriff's Small Debt 

Court. 

A. B., Esquire, Sheriff of the Shire of to 

Officers of Court, jointly and sererally, Whereas, it is humbly 
complained to me by B. C, That C. D., defender, 

incurred the penalty of imposed by the Act of Parlta* 

ment, Ist and 2d, William IV, chap. 43, section 
the said defender having {here state the offence^ with date, place and 
circumstancey) Therefore the said defender ooght to be decerned 
and ordained to make payment to the pursuer of the said penalty 
with expenses ; the penalty to be paid over to the Trustees, on 
the said turnpike road, to be applied and disposed of for the pur- 
poses of said road, except so far as the same may be directed 
by me to be applied towards payment of the expenses of prosecu- 
eution, to be levied by poinding and sale of the goods and effects 
of the said defender, and by imprisonment in form and manner 
directed by the Statute above libelled in all points. Herefore it 
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18 my Willi that, on sight hereof, ye lawfully gamnidn the said de- 
eoder to compear before me or my snbstitate, in the coart hoase 
at upon the day of at of the 

clock forenoon, to answer at the complainer's instance in the said 
matter ; with certification, in case of failure, of being held as con- 
fessed ; and that ye cite witnesses and havers for both parties, to 
compear at the said place and date, to give evidence in the said 
matter. 

Given under the hand of the clerk of court at the 

day of one thousand eight hundred and years. 

8heri£p.clerk. 

Bzecntion of Citation, (conform to the Schedule annexed to the 
Statute.) 

At the day of one thousand eight 

hundred and years, the Sheri£P of the Shire of 

Finds that the within designed defender incurred the 

penalty of as libelled, which is hereby mitigated to the 

sum of including expenses of the prosecution, (or, to be 

applied towards payment of expenses of prosecution) and decerns 
and ordaina execution by poinding and sale after (a ehargt^ or the 
iap8$ o/,) ten free days, of the goods and e£Pect8 of the said de- 
fender, in terms of the conclusions of the summons and the statute 
libelled on ; and if upon the return of such warrant of poinding it 
■hall appear that no sufficient goods and e£Fects can be found, then 
ordains the said defender to be committed to the common gaol at 
there to remain for days, unless such mitigated 

penalty be sooner paid, and grants warrant to apprehend and com- 
mit hhn accordingly. 

Sheriff*clerk. 

Execution of Charge, (conform to the Schedule annexed to 
the Act.) 

KoTx. — When the party STsilt himulf of the Small Debt Act be mutt, 
•f oooreoi adopt its forODi, except eo far at additional forme are re- 
qoired, each ae a return of no effecte before warrant of imprieonment 
can be executed. The term of imprisonment ought to be entered la 
the Court BooIk as authority for the Clerk to give out the Extract. It 
has been questioned whether the warrant can be giTen until the return 
be made. Under the forme of the Small Debt Act this is not provided 
for. But to prevent such question a return might be made and a war- 
rant given under the band of the Sheriff himself. The Smell Debt 
Aot antborleee arreetment, but ae the Tnropliie Aet does not give tbie 
node of reeovery it dote not appear warranted, and ought not to be 
given or need. 

^ F 
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High Court of Jcsticiart, Edinburgh. 

ethJufy. 1829. 

Alex. MackinUMhy Appellant, v. J. C. Gordon, Respondent. 

On the 7ih October, 1828, Gordon, Solicitor, Invemesfl, dork 
to the proprietors of the Salmon Fisheries on the Ness, presented 
a complaint to the Justices of Peace for the County of InTomess, 
against Mackintosh, for contrayening the statute, 9th Gee. IV. 
c* 89, by fishing for salmon during close time. A warrant was 
granted by one of the Justices, to apprehend and bring Mackin* 
tosh ** before me and another Justice of the Peace for the coanty 
of InTerness.*' Mackintosh was not served with a copy of the 
complaint, but was immediately apprehended, and taken before 
two Justices, neither of whom granted the warrant. The Justices 
baying led a proof, which they took down in writing, found the 
offence proved, fined Mackintosh, and declared his net and coble 
forfeited. 

Mackintosh appealed to the next Circuit Court of Justiciary, as 
allowed by the Act. Lord Mackenzie, the presiding Judge, cer- 
tified the case to the High Court* Mackintosh pleaded : — I. That 
the warrant was illegal in itself, as it only authorised the accused 
to be brought before the grantor and another Justice of the Peace, 
whereas the Act authorised any two Justices to try the offence. — 
2. The warrant was illegally executed, in as much as the appel- 
lant was not brought before the Justices which the warrant point- 
ed out. 3. The complaint was not served on him, and time was 
not allowed him to prepare for his defence, or examine exculpa- 
tory witnesses. 4. The Justices acted beyond their powers in 
taking down the evidence in writing, as the Act of Parliament 
prescribes a summary form of proceeding, without written plead- 
ings or a written record*'^ Answered : — 1. The warrant is cor- 
rectly granted, and legally executed, as it authorises the accused 
to be brought before a bench of Justices, and a bench of Justices 
were present at bis trial. 2. The Statute authorises immediate 
apprehension and summary conviction, and a service was not ne- 
cessary. 8. The appellant did not offer any evidence in exculpa- 
tion. 4. The Act merely allows the Justices to proceed summarily 
without a record ; it does not make it imperative. 

The Court, thinking this a question of very considerable diffi- 
culty, continued the cause for more mature deliberation. 

Lord Gillies.— > The Justices were not entitled to take down the 
evidence. The Statute only gives them power to Judge by a 
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cummary form of process* But they convert themselves into a 
Court of record. The Statute prescribed summary proceedings 
to save expense ; if the evidence were recorded, the accused might 

be ruined by the expense. Lord Pitmilly. — The objection of 

disconformity of the proceedings with the course prescribed by the 
Statute is invincible. The Act prescribes that the proceedings 
shall be summary, and limits the record to the charge and judg- 
ment pronounced thereon. The Legislature pointed out this course, 
and gave the right of appeal only if this course was not followed. 
But if the evidence has been recorded, and an appeal brought, and 
we thought it did not authorise conviction, I doubt whether we 
could not review it. There is a good deal in the objection, that 
the warrant was to bring the accused before the grantor and an- 
other Justice, and that he was taken before other two Justices. — 
Suppose I granted a warrant to bring a person before me and 
another Lord of Justiciary, would that warrant authorise the mes- 
senger to take him before two Lords of Justiciary of which I was 

not one? I think the proceedings should be quashed. Lord 

Meadowbank. — I have arrived at the same conclusion. There are 
here four objections. L The illegality of the warrant. 2. Want 
of Service. 3. Illegal execution of the warrant. And, 4. The 
recording of the evidence. J was at first inclined to think the first 
objection good, as the warrant is not a regular warrant. It ex- 
cludes the other Justices from acting. But, on looking to the 
words of the Act, it is stated, that it shall be lawful for the Jus- 
tices or Sheriflf to grant warrant to bring the accused before them 
— thereby implying that they might limit themselves to be judges. 
There is a little difficulty as to the second objection from the words 
of the Act. It says, that the party complained of shall be tm- 
mediately brought before the Justices, and, therefore, does not 
seem to contemplate a service of the complaint. But if the com- 
plaint were allowed to lie over some time, and the party then ex 
improvisoy hurried before the Justices, the case would be different. 
Though I scarcely think the third objection fatal, yet as to the 
fourth I have no doubt. The Statute prescribes that the Justices 
shall have no record, and if that form be not observed, but the pro- 
visions of the Statute violated^ the proceedings under it ought to 

be quashed. Lord Mackenzie. — I still feel some difficulty in 

this case, but I have come to the same conclusion. I do not think 
previous service was necessary. The accused might have been 
brought by the neck before the Justices. As to his having been 
taken before other two Justices, neither of whom granted tho 
warrant of apprehension, I do not think it affords an objection. — 
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Buppoto Ihe graoter of Ibe warrant had died, or was taken ill^ af- 
ter granting the warrant, might not another Justice have acted in 
his itead? I have some doubt whether the directions of the Statote, 
as to not recording the evidence be imperative or not. It merely 
says, that it shall and may be lawful for the Justices to proceed 
without making a record of the evidence. But» on the whole,' I 
think the intention of the Statute was, that there should be no 
written evidence. The witnesess are merely to state what they have 
to say, and the Judge is to draw the conclusion from their evi- 
dence. If the evidence were recorded, it would be both expen- 
sive and tedious.— -Lord Moncrieff.<~-I am inclined to give 
weight to a greater number of the objections than has been given 
by your Lordships. The Statute must be strictly interpreted. — 
If this man has not been brought to trial in the manner required 
by the statute, the appeal ought to be sustained. I think the ob 
jection as to the warrant is good. For, either the warrant itself 
is radically bad, or it has not been duly executed. If the war- 
rant was rightly granted, it could only have been executed by 
bringing the accused before the granier and another Justice. But 
this was not done. Then, as to the recording the evidence, the 
phrase, " shall be lawful," must be held as imperative, — as pre- 
scribing a form in which the proceedings under the statute are to 
be conducted. No appeal is competent on the merits of the evi- 
dence, because there is no record of the evidence. But here 
there is a record, and when the case comes by appeal to the Cir- 
cuit Court, your Lordships may review the evidence. There is 
thus more brought under review than the statute contemplated. — 
I am, therefore, clear that the Justices were not entitled to 
put down the evidence against the appellant, and that the pro- 
ceedings ought to be quashed. Lord Justice Clerk. — These 

proceedings must be quashed. My views of the objection entirely 
coincide with those of my Lord MoncriefP. The procedure point- 
ed out by this Act, is similar to that prescribed in Mr Drummond's 
Act for the recovery of small debts before the Sheriflp. In that 
Act the legislature prescribes a summary form of process ; and if 
the Sheri£F, acting under that Statute, should make up a record 
either of evidence or pleadings, I have no doubt the proceedings 
would be quashed. When there happens to be a case of a peculiar 
nature, the Sheriff may order it to his ordinary action roll. This 
Act was passed as much for the benefit of the accused, as for the 
facility of proceedings against him, and there has been here a 
palpable departure from its injunctions. 
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Their Lordships, therefore, unanimously sustained the reasons 
of appeal; reversed the judgment appealed from; assoilzied the 
appellant from the original comprint ; and found the respondent 
liable to the appellant in the expenses incurred both in the Circuit 
Court and before their Lordships. 



TAXED CARTS, &c. 

As questions have arisen as to what rate of toll is chargeable 
on certain carriages by reason of the class to which they properly 
belong, a summary of the Statutes and Cases in Exchequer on 
the point may be found useful in the solution of the difficulty. 

STATUTES. 

1.— 23 George III., Cap. 66. 

2.-25 „ „ 47, Sect. 1 to 7. 

8— 32 „ „ 4. 

4 35 „ „ 109. 

5. — 43 „ „ 161. 

6. — 18 „ „ 55, (Schedule D, 2 and 4.) 

7 50 „ „ 104. 

8 — 52 „ „ 93, (1812.) 

Schedule D. No. 2, enacts certain rates of duty ** for every 
coach, &c., by whatever name the same shall be called or known,*' 
and Schedule D. No. 4, enacts duty on taxed carts. 

9 — 58 George III. Cap. 17, (1818) charges 1st, a duty of £1, 
9s., on any carriage having four wheels of less diameter than 
thirty inches each, built and described as a tax cart and drawn by 
a pony not exceeding twelve hands in height, the price not ex- 
ceeding £15 — ;no springs of any material whatever. 2d, A duty 
of £2, 15s. if springs of any material other than metallic. — And 
3d, The duty on carriages if di£Perent from tax cart, or having 
metallic springs, or two or more ponies exceeding twelve hands 
in height, and the value of the carriage exceeding £15. 

10. — 6 George IV., Cap, 7, (1825) allows persons keeping a 
taxed cart to use it with the seat not fixed» &c. 

ll.—By 2 & 3 William IV. Cap. 82, (1832) a duty of £3, 5s., 
chargeable by the Act 52 George III. Cap. 93, reduced to £1, lOs. 
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on, Isty carriages with len than four wheels ** without any head 
or corertng, or any springs of metallic substance ;** and 2d, every 
carriage constructed wholly of wood and iron, and with metal 
springs, without any lining, apron, or cushion, and with the seat 
fixed or suspended by slings or braces, such carriage not being on 
any occasion let or used by the owner or owners, or any other 
person or persons for hire or profit, and used truly and withoat 
fraud in the carriage of goods or in the course of trade, although 
used occasionally for the purpose of riding therein. 

12. — 3 and 4 William IV., Cap. 39, (1833) exempted from du- 
ty the two classes of carriages in the Act, 2 and 3 William IV. 
Cap. 82. 

13 6 and 7 William IV., Cap. 65, Sec. 2, (1836) repeals the 

exemptions from duty in 3 and 4 William IV. Cap. 39, and ex- 
tends them to " any carriage with less than four wheels kept by 
any person, for his or her own use, and not for hire or profit, (ex- 
cept for the conveyance of prisoners and paupers) and drawn by 
one horse, &c., whatever may be the form or construction of such 
carriage, or the materials with which the same shall be built or 
fitted up, provided that the price or value of such carriage to- 
gether with the cushion or cushions, and every or any other ar- 
ticle or thing used therewith or belonging thereto, shall not exceed 
or at any time have exceeded the sum of £21. Provided that 
such carriage shall have the christian name and surname, and place 
of abode, and occupation or calling of the owners painted there- 
on,*' in the particular manner directed by the Statute. 

ENGLISH DECISIONS. 

1. — A carriage found liable under the Act, 1 William IV.» 
Cap. 35, Sec. 4, " as being occasionally used in the conveyance of 
passengers," the appellant having admitted that he occasionally 
carried persons and goods without charging a regular hire, leaving^ 
bis remuneration to the persons. — No. 1275, (1838.) 

2a — A cabinet maker found liable for a four-wheeled luggage 
van, upon metallic springs, used for the sole purpose of delivering 
his goods to customers ; his men and himself rode and drove with 
one horse, using reins as in other carriages. — No. 1272, (1838.) 

3b— -An upholsterer not liable for a plain four-wheeled waggon 
on springs, for the purpose of sending home goods to customers, 
used with one horse, driven by his man, no seat box, or cushion, 
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name on front and side, paying toll as common road waggon.-— 
No. 1277, (1888.) 

(The diitlnetlon betvreen tbfi and the last case appeari obUfly to hara 
btea iu tha faet of the apriogi not being metallic.) 

4a — A ohair jappaner liable in duty on a van upon metallic 
springSf the wheels above thirty inches in diameter and drawn by 
a pony, used only in business, driven with reins as other carriages, 
sometimes accompanied by some of his family or a friend, name 
&c. painted on back.— No. 1374, (1840.) 

5a— A schoolmaster liable for a four-wheeled carriage made 
with springs, front seat and seats on each side, drawn by one 
horse, driven by reins, painted canvass cover, with name, &c. 
painted, used chiefly for marketing, though sometimes carrying 
some of the family and pupils« — No. 1369, (1840.) 

6a — A dyer found liable for neat and light van with four wheels, 
drawn by one horse more than 13 hands high, metallic springs^ 
seat in front with moveable cushions, with room for two persons, 
name, &c. painted, used in way of business alone, occasionally 
carried a person as assistant. — No. 1459, (1840.) 

7a — The keeper of a boarding school liable for duty on a four- 
wheeled van, wooden springs, drawn by one horse with reins, for 
the sole purpose of taking pupils to church, cost £20 when new, 
name not painted. — No. 1625, (1841.) 

(The liability in No. 5 and 6 appeare to have been the uie for domeitic 
purposes, though on wooden tprlngi.) 

8a — A licensed hawker liable for four-wheeled caravan with 
two horses, used solely for purpose of carrying goods, metal 
springs, with boarded sides and roof. — No. 1326, (1839.) 

9a — The keeper of a menagerie and dealer in birds and beasts 
liable for van on four wheels, on metaUic springs, drawn by two 
horses, he and his wife travel in it. — No. 195, (1827.) 

10a — A shopkeeper liable for a light wheeled caravan, on me- 
tallic springs, with stuff curtain behind seat, lamps used, wheels 
above 30 inches, used for carriage of goods in trade and to church. 
—No. 332, (1829.) 
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llr— A blacking manofactarer liable for waggon, original cost 
60 guineas, used for travelling throngboot England and Scotland, 
fltoffed and lined round tbe back and aidea, calculated only to bold 
two pemons, leather dashing board and apron. — No. 31, (1624.) 

12a — A light cart on wooden springs ased solely in trade, in 
taking ont beer to customers, &c.— not liable.— -No. 1044, (1835.) 

13a — A cart found not exempt under tbe 5th section of 3 and 
4 William IV. Cap. 39, being built like a gig, with lining, leather 
dash board and apron, and ornamental railing round the top, 
springs lancewoodt not used for goods — No. 1122, (1836.) 

14a — A stage coachman not liable for vans carrying luggage 
only.— No. 269, (1828.) 

15a — A four wheeled carriage found liable, marked << luggage 
van," used only in trade, two horses, straw cushion, on springs, 
with dickey in front, driven with reins. — No. 1182, (1837.) 

16a — A pipe manufacturer liable for a four-wheeled caravan, 
on metallic springs^ boarded sides and painted canvass top, boxes 
with pipes, on which the driver sat, used in trade only. — No. 1209, 
(1837.) 

17a — An upholsterer liable for a luggage van upon metallic 
springs, used for the purpose of taking out goods, shopmen rides 
and drives— No. 1225, (1838.) 

Noix. — Wbtre a carriage !■ of that detcrlptioo vifalch is liable new to be 
taxed, or iroald have been taxed under any of the former Statutes, the 
same cannot elaim to pass the ToH-bar as a cart, though used only for 
the carriage of goods in trade. The eoostruotlon of the carriage rather 
than its use is the sounder principle of decision. See case No. 235.) 
Should a person visit or go to church in his cart be would only pay a 
cart toll, and should a gentleman carry his stock-in-trade or Tegetablee to 
market in his family carriage he would, nerertheless, still be liable to 
the charge of toll as a carriage. The cost of a yehide is of importance 
as weH as its construction, in reference to springs, wheels, ceyering, 
ornament^ mode of driving and rate of speed. By tbe Act 2 and 3 
William IV. Cap. 120, Sect. 5th, a vehicle carrying passengers for 
hire, and travelling at the rate of three milee or more in tbe boar, ie 
deemed a stage coach. (See page 71.) 
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ABBREVIATIONS 

OF 

NAMES OF ENGLISH REPORTERS. 



C. — Chancery. 

E. — Exchequer. 

K.B. — King's Bench. 

G.P. — Common Pleas. 

N.P.—Nisi Prius. 
Amh. — Ambler, C. 

Ad. and E.-— Adolphus and Ellis, K.B. 
B. and Ad. — Barnewall and Adolpfaus. 
B. and Aid.— Barnewell and Alderson, K. B. 

B. and C. — Barnewall and Cress well, K.B. 
Burr. — Burrow, K.B. 

Bos. and P. — Bosanqnet and Puller, C.P. 
Bing.^ — Bingham, C.P. 
Ch Chittv, K.B. 

C. M. and R. — Crompton, Meeson^ and Roscoe, E. 
Car. and P., or C. and P. — Carrington and Payne, N.P. 
Camp. — Campbell, N.P. 

Cowp Cowper, K.B. 

D. P. C* — Darling's practice cases. 

Dowl. and Ry., or D. and R. — Dowltng and Ryland, K.B. 

East. — East's Reports, K.B. 

M. and S. — Maule and Selwyn, K.B. 

Moore. — J. B. Moore, C.P. 

Mo. and Malk., or M. and N. — Moody and Malken, K.B.& C.P. 

Man. and Ry., or M. and R. — Manning and Ryland, K.B. 

M. and Rob. — Moody and Robinson, N.P. 

M. and W. — Meeson and Welsby, E. 

M. and K. — Mylne and Keen, C. 

Nev. and M., or N. and M. — Neville and Manning, K.B. 

Scott, C.P. • 

T.R.— Term Reports, K.B. 

Taunt Taunton, C.P. 

Wilson, K.B. and C.P. 

Y. and Coll. — Young and Collyers, E. 
2o 
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